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William Twining
Like Collingwood’s An Autobiography, Jurist in Context aims to provide a succinct, accessible and assertive restatement of a position. It tries to show where I am coming from, why I believe what I believe about law and its study, and where this might lead. It is a narrative of ideas, not an intimate memoir. More contextual than Collingwood’s, my story is set in particular times and places. 
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Selected Provocations

Why history? ‘Pass it on, boys’. (Alan Bennett)

Background and Education

‘‘I had a colonial childhood, an anti-colonial adolescence, a neo-colonial start to my career, and a post- [or post-post-] colonial middle-age.’ …This is too glib, 
I hated classics, but ‘I have never let schooling interfere with my education’ (Mark Twain<?>)

Power and authority were seen as much in terms of personalities as rules and top-down control. Tradition, the House Master, and occasionally more remote authority prescribed the rules, but these were interpreted, enforced, manipulated, applied woodenly or flexibly, or waived by boys of different ranks. One protected one’s private space as if resisting authority and alien rule.

“They can’t force you to take an oath you don’t believe in”. (Scouts’ oath and confirmation)

I ‘chose’ Law in Oxford for negative reasons. to escape classics; my father insisted History is bunk; my brother had read Law and offered me his notes. I had no curiosity about the subject.

Hart’s lectures aroused my interest and set me on the path to becoming a jurist.

Epiphanies (1955-6)

I felt misled, let down, even betrayed by Salmond …My complaint was that it had led me to misunderstand the law of negligence and personal injury claims…. Generalised, this claim is that doctrine on its own cannot be understood. .. an example of strong realism? …… In 1970 Atiyah’s Accidents, Compensation and the Law (1970) met all my complaints about Salmond. 

I called at the office of Gibson and Weldon, the private crammers.. Gradgrind personified:

 Collingwood’s Autobiography cost 1/-:, Seminal intellectual history, standpoint, questions.
Law hardly featured in my career choice: My first priority was Africa, my second was education, and Law was the only subject I was qualified to teach.

1956__ the year of Hungary and Suez.

Chicago I 

At whose feet do you wish to sit? 1. Fuller; 2. Llewellyn. 

Culture shock: {Evicted slum dwellers]: ‘They were not economically fit to survive.’ (Aaron Director)

Chicago provided some key missing elements in my legal education: linking law and social science; a dialectical approach to every issue; an intellectualised but realistic view of legal practice and the law in action; integration of theory and practice; and a concern for justice. 

The students were older, worked harder and were more competitive than those I was used to. ….they acted like baby Wall St lawyers, talked loudly, but wrote badly.

 Llewellyn (Hereafter KNL) Using examples from Gothic architecture …Llewellyn explained that I was suffering from ‘Korzbyskian  paralysis’. I had found a bright new tool but was over-using it. 

 ‘Jurisprudence means to me: any careful and sustained thinking about any phase of things legal, if the thinking seeks to reach beyond the practical solution of an immediate problem. .’ (KNL) His course aimed to help students integrate their assumptions or beliefs about law with their beliefs about the world. 

Llewellyn was the only American Legal Realist who has standing as a jurist (Schlegel) He drafted much of the Uniform Commercial Code, he wrote extensively (including a whole book) about rules, and never came near to believing that ‘talk of rules is as myth’. 

Corbin, KNL’s ‘father-in-the law’: Pared-down principles there must, of course be, the law… but it seldom struck me that the ones I found in print were the ones.’  His key idea as expositor was ‘tentative working rules’. 

KNL Dicta:

· ‘knowledge does not have to be scientific to be useful and important’

· ‘technique without ideals is a menace; ideals without technique are a mess.’

· ‘The last thirty-five years of jurisprudence have made clear the quantum of the leeway to too many lawyers who will become judges. The last thirty-five years have not, in Law School, made clear the narrow limits of the leeway.

· ‘The truth is, therefore, that the best practical training a University can give to any lawyer who is not by choice or unendowment doomed to be a hack or a shyster --- the best practical training along with the best human training, is the study of law, within the professional law school itself, as a liberal art’. 

Later (1963-73) I put Karl’s papers in order and wrote a book about him (KLRM qv).

Khartoum (1958-61)

Three years in Sudan was stage I of my apprenticeship as an academic lawyer. …I left with a few anecdotes and flashes of insight. … I learned a lot, but understood almost nothing.

Patrick Atiyah was my main mentor; Two students were my main guides to local cultures. They told me that I was too young to teach them, so I made them my friends
This simple [world] map explained, but did not justify, why we were studying English law. 

My Jurisprudence course included some legal anthropology, but no Southern voices, almost nothing on religious traditions, legal pluralism, or on the underpinnings of colonial law.
These experiences taught me that equating ‘law’ with state or municipal law is quite inadequate, especially in countries like Sudan.

Torts: “why was the camel in a zoo?” The scales fell from my eyes;.. Context, context, context.. ‘The Camel in the Zoo” was a first attempt to outline a ‘law in context’ perspective. 

We love you and/or hate you and we want to express both emotions. Why not?” 

 In his memoir (2011), Patrick Collinson dismissed his time in Sudan as one of ‘falsity, futility and self-delusion’.. ‘It is chilling that for five years [I] was cheerfully working in the delivery room where this appalling future was gestating.’ I agree that the political and other aftermaths at the macro-level were in many ways appalling and tragic. I was often bewildered, but not.as deluded as my friend suggest. I do not think that my engagement with students was futile; the SLJR and the Sudan Law Project were worthwhile at the time…Our strongest memories were of friendships, which I refuse to disown as delusory...I claim to be a ‘realist’, but humankind cannot bear very much reality.  

Dar-es-Salaam (1961-65)

 .a brand new institution consisting of three law teachers, fourteen students and a few administrators. This was exciting; the fact that this was Independence year made it doubly so,

Nyerere was a charismatic leader…His mandate was clear. The University should aspire to transnational standards of excellence and traditional (western) academic values, engage in nation-building, focus on African problems and conditions, and study law in its local context.  

Inevitably, over time there were tensions between elitism and egalitarianism; between academic freedom and commitment to national ideology in the context of a “war on poverty, ignorance and disease”; and between safeguarding security and national sovereignty and liberal ideas of the Rule of Law. There was a continuous tension between building on traditions of higher education of the former colonial powers and developing genuinely African institutions. Why were students studying for less than 30 weeks a year?

“Only the name of the airport changes”, says Calvino. Ditto modern campus architecture.”

Six key terms became central themes of our early efforts:  technical competence, local law, local context, skills, policy, including practical implementation of policy, and the contested concept development ..we had to be contextual…The central question was: how could one teach about law in East Africa without a secondary literature in a period of great change?  .. 

. 

 Issa Shivji was right__ even the most committed radicalism has severe limits, especially for law in which tradition is a central characteristic. We were subject to path-dependency

The first controversy in UCD was not overtly about neo-colonialism or ideology or “development”, or different approaches to teaching law. It was about gowns. With an institution like a university one can make adjustments at the margins, as with gowns, but basic structures, attitudes, habitual practices, and entrenched traditions are much tougher to change, or even to adjust to fit local conditions. This is also true of teaching law

.. the incongruity of having High Table on Thursday nights, complete with gowns, grace and wine atop a socialist party headquarters at the edge of the red light area of an African seaport.
 “People leave colonial courts as enemies, they leave African processes as friends.”(Abedi)

Reducing ‘customs’ to written, code-like form changed their nature.
 I had one trump card: I knew quite a lot about legal education in other places. They did not. 

I saw my position as temporary. Part of our mission was to train others to take over…

KLRM.  most of my work in Khartoum and Dar was more activist than scholarly. Llewellyn died in Feb. 1962; almost by chance, I put his papers in order and wrote his biography __ my first major scholarly project __ in Chicago 1963 and 1964; Yale 1965, and Belfast 1966-72. 

YALE 1965

‘Law in Context’ was our third choice for the title of the series. It was vague and open-ended but not meaningless. It would have been foolish for the editors to give the term more precision.

The label is vague, but not devoid of content. ‘Law in context’ is not a theory of or about law, nor is it a school or a branch of legal philosophy. It overlaps with ‘realism’ and has a loose historical connection with American Legal Realism (ALR). What is significant as ‘context’ depends on context.

The Queen’s University Belfast 1966-72

I have never lived anywhere that I felt more of an expatriate than in Belfast. 
Montrose’s legacy was a progressive and enlightened curriculum for a four year Honours Degree. Thereafter I was convinced that the Achilles Heel of legal education and training in England (but not Scotland and Northern Ireland) was the three year undergraduate degree for 18 year olds.

My two main projects were Karl Llewellyn and the Realist movement and How To Do Things With Rules (with David Miers, 1976). I was involved in local public debates only near the end >>
Torture ….from the point of view of prevention generally the wrong people had been barking up the wrong trees ..Carver’s recent findings (2016) support ‘cautious optimism:.’ but institutionalised torture is still endemic in most countries, without any colourable justification or excuse.

Warwick Law School (1972-82)

Blackacre seemed ‘unreal’ in the 1960s ___ like Downton Abbey without the downstairs.

. 

 Warwick’s mission was ‘broadening the study of law from within’.. The key ingredients were starting with real-life social and political problems rather than formal legal rules; freeing legal studies from insularity by emphasising foreign, EC and international law, anticipating concerns with 'globalisation'; and arguing that the discipline of law can offer distinctive lenses for understanding society.

 ‘How can anyone understand a capitalist society without having studied both Labour Law and Company Law?’
 (Geoffrey Wilson)

Rethinkings ‘What subject are you going to Warwickise’?’  ‘McAuslan has occupied Land, so I will take Evidence’…. The injunction to each was to rethink their subject in a broader way.. first teaching and later research and scholarship. Atiyah (Negligence/Accidents),.McAuslan (Land), Chesterman (Trusts), Twining (Evidence) and others ‘Warwickised’ their fields in different ways.

Bentham’s College (UCL 1983-99)

Displacing Bentham by ..Austin was a profound historical mistake. …‘This is not a Faculty of Justice; this is not a Faculty of Law; this is the Faculty of Laws’ (Attributed to G. Schwarzenberger)

Dean (now Sir) Jeffrey Jowell was concerned to move UCL laws in the direction of more liberal, pluralistic, socially aware and reform-minded approach.
In 1983 the Quain Professor was still Professor of Jurisprudence for the whole University of London….I devoted myself to University affairs as much as UCL ones.

 “’R/retirement’” Retirement, retirement, ‘retirement’, “Retirement”, (1999-  ) __ ‘I am going to Madagascar in November’ …He reacted with shock: ”November?

I wrote [more] than ever before. As Holmes suggests, old age is a good time for jurists.

..if you want to avoid having to write obituaries and to contribute to festschrifts, die young.

IDEAS 

The Discipline of Law and Jurisprudence

The mission of academic Law is to advance and disseminate understandings of its subject-matters.

Our discipline is potentially an important and fascinating subject but is not fully realising that potential…. Some mainstream working assumptions of Western traditions have tended to be state-oriented, secular, positivist, ‘top-down’, Northo-centric, unempirical, and universalist in respect of morals. ..Except for Roman Law, most Western legal scholarship was mono-jurisdictional.

A humanistic discipline. Rule-handling is a basic human skill; Everyone deals with evidence, inferential reasoning and normative pluralism. Law is not new for 18 year olds.. Fairness and justice. Liberal education in classics, history, literature and the humanities is largely skills-based. (See KNL)

‘Law and…’ It is easy to satirise some practices by substituting ‘by’ for ‘and’ in this context: Economics by lawyers may be no more harmful than Economics by economists; Literature by lawyers may be harmless,   Psychology or Psychiatry by lawyers may be as dangerous as surgery by lawyers.

Why focus attention on a single discipline? Here, I identify as a jurist, not as a philosopher, social scientist or historian. The primary audience is academic lawyers and law students whose context is law schools,.. ..I do not think it helpful to treat ‘legal knowledge’ as a specific epistemological form.

Jurisprudence/ Legal Theory is the theoretical part of Law as a discipline; a theoretical question is one posed at a relatively high level of abstraction; ‘Legal Philosophy’ is the most abstract part. I view Jurisprudence as heritage, ideology, and especially as activity Jurisprudence is not a one-question subject…
It is strange that an obsessive enquiry on the ‘nature’ of law is thought  more ambitious than the endless search for better understandings of the complex, plural, ever-changing phenomena that are the subject-matters of our discipline...Like John Gardner, I do not have nor aspire to a ‘theory of law’.. 

Evidence, Legal Education, Globalisation __ ‘Why is a Professor of Jurisprudence writing about these topics rather than engaging in contemporary debates within Legal Philosophy?’ I was doing my job. E.g. my Evidence project as a case study of broadening any field;; ‘academic law’ linked with high and middle order theory. Navigating ladders of abstraction requires local legal and other knowledge.

Theorising has several functions or ‘jobs’: constructing total pictures (synthesising); clarification and construction of concepts and conceptual frameworks; developing normative theories, such as theories of justice or human rights; constructing, refining and testing empirical hypotheses; developing working theories for participants _wherever thinking at a relatively general level helps understanding. 

Rafts. One crucial job of theorising as activity is articulation and critical appraisal of the presuppositions, working assumptions and concepts of legal discourse [W]orking assumptions are like planks of a raft more or less made into a temporary platform on a boundless sea of varying moods.

Calvino: many scholars have Palomar moments; can one use a chessboard to control an Empire?

MAIN PROJECTS

KLRM   See Llewellyn above.
Legal education. ‘Look at me. I had no legal education..’ (Lord D…) …. The urge to reproduce one’s kind is not limited to the sexual instinct.
Mea culpa. In most talk about ‘legal education’ we have paid lip-service to the twin ideas of life-long learning and switching attention from teaching to learning..… Instead we had focused on institutions, teachers and courses in ways that sidelined these ideas… [F]ormal education and teaching is a very small part of learning about law, even for career lawyers, judges and legal scholars… This narrows the gap between formal ‘legal education’ and Public Understanding of law.. we should take seriously the Lawrence Friedman model of Western societies as one vast school of law, involving all human beings.

For law students the commonest form of stupidity may be forgetting who they are pretending to be.

There is little hope for undergraduate legal education in UK until four year degrees become the norm.

Rules, problems, doctrine and R/realism

‘[O]nly by one’s going slightly taut  in the capriciousness of summer air is of the slightest bondage made aware ‘ (Robert Frost)

Who ever believed that talk of rules is a myth? 

 “[T]he idea of law as a set of discrete standards, which we might in principle individuate and count, seems to me a scholastic fiction.’(Dworkin, 2006) Ditto system or code or agglomeration …
Hart would have been less vulnerable if, instead of treating law as a system of rules he had said ‘legal doctrine consists of agglomerations of prescriptions of many different kinds.’

rules can be seen as responses to perceived problems,... some may be solved by hugs rather than rules.

Realism 

[T]he idea of ‘legal realism’ needs to be detached from its American roots. Concern about the realities of the law in action was never an American exclusive.

On my interpretation, in the United Kingdom different diagnoses prompted varied prescriptions: a more humanistic pedagogy, inter-disciplinary co-operation, empirical research, progressive law reform, and radical social-theoretical critiques…

A plea for realism is a plea for focus on what actually happens in addition to what is meant to happen… in the law in action and much else besides. One formulation:: That knowledge and understanding of empirical dimensions of law and justice are relevant to (weak), an integral part of (moderate) necessary/essential (strong) to understanding law and legal phenomena.
Doctrine without some reference to its context and operation is unreal; but realism about law has to include doctrine. They need each other. [Critique] of doctrinalism is not simple: a strong or moderate realist will reject the idea that legal dogmatics or legal science constitutes an autonomous discipline.. will challenge the dominance and exclusivity of the doctrinal tradition; some will reject the idea that law consists only of rules or doctrine, stressing the importance of institutions, processes, personnel, legal technology and question how far these can be elucidated without reference to rules or norms. 

Reasoning in legal contexts is not confined to reasoning about doctrine or ‘questions of law’.

. 
Expositors have the ambiguous role of participant-observers typically with tacit local knowledge.

Evidence and Proof (1972- present) 

The field of evidence is no other than the field of knowledge” (Jeremy Bentham) ‘

“I am working for the day when my subject is abolished”. (Cross) …. how could scholars abolish the subject of Evidence in law? What would we study if there were no rules?

My concern was to try to persuade all academic lawyers to ‘take facts seriously’ and treat Evidence as central to Law as rules, reasoning and legal methods,…but most academic lawyers see Evidence as a highly technical, esoteric subject which is no concern of theirs.

GLOBALISATION AND LAW AND GLOBABABBLE

[W]ords like ‘global’ pose real dilemmas: they can mean genuinely world-wide, widespread, or transnational; often the first is too narrow, the second is too vague, and the third is too expansive.

 [M]ost significant transnational patterns for law are sub-global __ No empire, language, religion, diaspora, war, pandemic or legal tradition has yet covered the whole world.

 ‘Globalisation’ has two main usages (i) narrow, ideological: economic globalisation; (ii) a  complex mass of processes making human beings increasingly interdependent. I focus on (ii). 

From a global perspective, most significant patterns do not fit neat geometrical metaphors: concentric circles, vertical hierarchies, horizontals or diagonals…. Our heritage of law is much messier than that.

‘Global law’ is best treated as a vague field concept with almost no actual laws as referents.

Globalisation is not one thing; law is not one thing. Almost everyone involved with law, especially jurists, has to take globalisation seriously, but in different degrees, ways, and contexts.

I focused on middle order topics: diffusion, normative and legal pluralism, comparative law, concepts travelling, law and development. So far see Globalisation and Legal Theory (2000), General Jurisprudence; Human Rights: Southern Voices (2009); Globalisation and Legal Scholarship (2012).

UNFINISHED BUSINESS

What can the discipline of Law and the heritage of law offer to (i) the general theory of norms? (ii) Evidence as a multi--disciplinary field? 

Extending the study of Reasoning in Legal Contexts beyond questions of law/ doctrine.

Continuing the Southerrn Voices project
Linguistic diversity and social injustice

� © W. Twining, Not for citation without permission. Most, but not all, of these passages are verbatim quotations from the text, to which reference should be made. Some are condensed.











