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Objectives of the roundtable discussion. 
The broad aim of the roundtable is to explore whether the use of social and scientific 
knowledge in courts and tribunals can be improved. 

The discussion will focus on the practical challenges in obtaining, understanding and using 
scientific knowledge in different jurisdictions and as between adversarial and inquisitorial 
processes.   

Discussion will also explore the appetite of judges for better access to research and 
analysis that is peer reviewed and accepted by professional colleagues a) for application in 
guidance cases, and b) for other purposes beyond case-specific adjudication: for example 
to better understand case-loads/operation of the system and the outcomes of judicial 
decisions. 

 

Questions for discussion 
It would be helpful if participants could consider in advance of the roundtable, the following 
questions: 

x What are the arrangements in each jurisdiction for dealing with scientific evidence? 
x How well are current arrangements working in each jurisdiction? 
x How have developments of the last 10 years affected the application of specialist 

knowledge and analysis in courts and tribunals - for example, the rise in litigants in 
person, the increased focus on the judicial role in case management, changes to 
expert witnesses, improvements in ‘open access’ to research, the specialist nature 
of tribunal panels etc.? 

x What more should judges do to maximise the potential for specialist knowledge to 
improve the quality of outcomes in decisions made in courts and tribunals? What 
would help? (e.g. changes in rules, training in scientific literacy, better access to 
quality assured research, etc) 

x What else is needed to minimise the risks of inappropriate application of scientific 
knowledge and/or inappropriate intrusion into fair procedures and process? 

x Is there any appetite for more research to be undertaken on decision-making and 
outcomes in courts and tribunals and for the judiciary to have access to data and 
analysis on these issues? What are the benefits and risks? 
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Lord Hodge, Justice of The Supreme Court  
 
Middle Temple Guest Lecture  
9 October 2017: 
Expert Evidence: use, abuse and boundaries 
 
 
Saunders J said this: 

 
If matters arise in our law which concern other sciences or faculties we commonly 
apply for the aid of that science or faculty which it concerns.  This is a commendable 
thing in our law.  For thereby it appears that we do not dismiss all other sciences but 
our own, but we approve and encourage them as things worthy of commendation.1  

 
That quotation from 464 years ago sounds condescending to modern ears.  But at least it was 
a recognition of intellectual interdependence in the search for the truth.  There are so many 
things that lawyers and judges do not understand.  As scientific knowledge has increased and 
society has become more complex, the courts have become increasingly dependent upon 
expert testimony in order to achieve justice. 
 
 
My involvement in 2 recent cases on the admissibility of expert evidence, one in the Judicial 
Committee of the Privy Council and other in the Supreme Court, has encouraged me to look 
at where the law now stands on the use, abuse and boundaries of expert evidence.  While the 
Privy Council case, which I will discuss is a criminal case, I will concentrate in this lecture 
on expert evidence in civil cases and will not seek to cover the use of such evidence in 
criminal cases, in which the rules are not the same.2 
 
The law has historically been reluctant to allow ordinary witness to draw inferences from the 
facts which they have observed.  Thus, there was and, arguably still is, a general rule that a 
non-expert witness speaks only to what he or she has directly observed. But often the 
borderline between observation and inference is impossible to maintain.  A person, who gives 
an account of an event which he or she has observed, may often be unable to describe the 
event in a natural and convincing way without speaking of both the facts and the impressions 
which he or she had at the time.  When I have witnessed an accident or a near miss it is much 
easier and more natural for me to speak of my impression at the time that a driver was going 
much too fast, and then to explain why I had that impression and perhaps estimate his speed.  
Similarly, the law will not shut its eyes to a lay person’s evidence that he or she had had the 
impression from a driver’s demeanour after an accident that the driver had been drinking. 
 
But the law has drawn a distinction between an ordinary witness, whose evidence is factual, 
however it is expressed, and an expert who because of the possession of specialist knowledge 
is entitled to give evidence of opinion on facts which others have adduced before the court.  
                                                           
1 Buckley v Rice-Thomas (1554) 1 Plowd 118, 124. 
2 The test in R v Bonython which I discuss below cannot be applied without qualification in the criminal sphere 
where the focus is more on the relevance and reliability of the field of knowledge rather than its organisation: 
see the Canadian case of R v Mohan [1994] 2 SCR 9, in which the Canadian court adopts a gate-keeping role 
which emphasises reliability. See also the Law Commission, “The Admissibility of Expert Evidence in Criminal 
Proceedings in England and Wales” (2009) Law Commission Consultation Paper 190, para 3.14. 



As I shall seek to show, the giving of such evidence is not the only role of the expert, but it is 
the unique characteristic of expert evidence. 
 
An expert witness enjoys both privilege and also power.  The expert’s specialist knowledge 
entitles him or her to give such opinion evidence which a lay witness may not. That is a 
privilege.  The expert also has power.  No practising lawyer should underestimate the 
difficulty involved in preparing and mounting an effective challenge to a well-prepared 
expert’s evidence by cross-examination, even when assisted by his or her client’s own expert.  
With the power which an expert has to influence the decision of a fact-finding tribunal, 
whether judge or jury, goes responsibility.  As some controversial cases have shown, the 
abuse by an expert of the power which he or she is given can cause serious harm and 
injustice.    
 
Expert evidence also involves the parties to a litigation in considerable expense.  It is a 
resource which needs to be deployed with care and excluded where it is not needed. 
 
Perhaps the clearest statement of the basis on which a court should permit expert testimony in 
a case is found in the judgement of Chief Justice King in the South Australian case of R v 
Bonython,3 in which he set out a test with three limbs. 
 
The first may be summarised as “does the court need expert evidence to reach an informed 
conclusion?”  It is whether the subject matter of the opinion is such that a person without 
instruction or experience in the area of knowledge or human experience would be able to 
form a sound judgment on the matter without the assistance of witnesses possessing special 
knowledge or experience in the area. 
 
The second limb may be summarised as “is there a reliable body of specialist knowledge?”.  
It is whether the subject matter of the opinion forms part of a body of knowledge or 
experience which is sufficiently organised or recognised to be accepted as a reliable body of 
knowledge or experience, a special acquaintance with which by the witness would render his 
or her opinion of assistance to the court. 
 
The third may be summarised as “is the particular witness an expert in that field?”  It is 
whether the witness has acquired by study or experience sufficient knowledge of the subject 
to render his or her opinion of value in resolving the issues before the court. 
 
The traditional expert who readily meets these tests is a member of the scientific community 
practising in an identified science or the member of a recognised professional body.  Thus, in 
cases of clinical negligence the evidence of medical practitioners with qualifications and 
experience in the relevant area is indispensable.  So too in cases involving complex building 
works is the evidence of specialist engineers or architects or surveyors.  But there is scope for 
people with experience in a particular area of life, who do not have formal scientific or 
professional qualifications, to assist the court with their specialist knowledge.  A obvious 
example is the policeman who has gained a practical expertise through the investigation of 
traffic accidents and who assists the court with an analysis of the evidence at the scene of the 
accident by which he or she reconstructs the accident.4  In the criminal field, another common 

                                                           
3 (1984) 38 SASR 45, 46. 
4 See for example, R v Oakley [1979] RTR 417. 



area of expert evidence is evidence of the practices of drug users and suppliers, such as the 
prevailing prices of drugs, their packaging, and methods and quantities of usage and supply.5        
 
The role of the expert is to assist the court make its decision.  English textbooks often quote 
the succinct statement on the function of expert witnesses which Lord President Cooper gave 
in the Scottish case of Davie v Magistrates of Edinburgh,6 where he said: 

“Their duty is to furnish the judge with the necessary scientific criteria for testing the 
accuracy of their conclusions, so as to enable the judge or jury to form their own 
independent judgment by the application of these criteria to the facts proved in 
evidence.” 

The Lord President emphasised the court’s independent judgment.  The court is not bound by 
the view of the expert. 
 
That statement is written with a focus on the role of the expert in giving opinion evidence.  
But as a leading textbook on expert evidence has stated,7 one can distinguish between 
different categories of such evidence.  Hodgkinson and James list five categories of expert 
evidence. 
 
First, like the Lord President in Davie, they refer to expert evidence of opinion, upon facts 
adduced before the court. 
 
Secondly, there is explicatory evidence - that is expert evidence to explain technical subjects 
or the meaning of technical words.   
 
 Thirdly, there is evidence of fact, given by an expert, the observation, comprehension and 
description of which require expertise.  
 
Fourthly, there is evidence of fact, given by an expert, which does not require expertise for its 
observation, comprehension and description, but which is a necessary preliminary to the 
giving of evidence in the other four categories. 
 
Fifthly, there is admissible hearsay of a specialist nature.  In civil proceedings the old rule 
against hearsay has been abolished.8  But the reliance of an expert on, for example, medical 
textbooks and scientific works, or on the product of scientific teamwork, or on what a patient 
has told him or her, or on the opinions and reports of other experts who are not called as 
witnesses, means that hearsay evidence plays a much larger role in expert evidence than it 
does in the evidence of a non-expert witness.  In order to give expert evidence an expert will 
often have to draw on reading materials within his or her discipline.  As Kerr LJ put it, 

“the process of taking account of information stemming from the work of others in the 
same field is an essential ingredient of the nature of expert evidence.”9 

 
There are also other roles for the expert in the court process beyond giving evidence.  Parties 
often employ experts to give advice or to brief counsel on the preparation of a cross-
examination without using them to give evidence.  They can also assist the court in its 
preparation for a technical case.  I recall being given the task of adjudicating on a dispute 
                                                           
5 R v Hodges [2003] 2 Cr App R 15. 
6 1953 SC 34, 40. 
7 Hodgkinson & James, “Expert Evidence: Law and Practice” (4th ed.) (2014), para 1-012.  
8 Civil Evidence Act 1995, s 1(2)(a). 
9 R v Abadom [1983] 1 WLR 126, 129-130. 



about the construction of a motorway in which the very substantial claim in damages was 
based on an assertion that the contractors had breached their implied duties of skill and care 
as it was alleged that the different layers of material which made up the road had not bonded 
satisfactorily.  The trial was likely to involve complex and contested evidence from civil 
engineers.  In order to prepare me to hear the evidence the parties agreed to the engagement 
of an expert road engineer, who was not involved in the disputed project, to give me a non-
contentious private briefing on the physics which underlay the dispute.  I found it very 
valuable when I read the papers in advance of the trial, but was nonetheless very relieved 
when the parties compromised the case.  
 
I turn then to the two cases. 
 
In the first case which has prompted this lecture, Myers, Cox and Brangman v The Queen,10 
the Judicial Committee of the Privy Council was concerned with three criminal appeals from 
Bermuda.  Two of the appellants had been convicted of murder and one of attempted murder 
in three separate gang shootings.  In each case a young man had been sought out and shot by 
a gunman for no apparent reason.  The police sought to establish the motive of the accused 
persons for the killings and attempted murder by leading as an expert on gangs in Bermuda a 
police officer, Sergeant Rollin, who was a member of a unit which targeted criminal gangs.  
The defence objected to such evidence but the courts in Bermuda admitted the evidence and 
the accused persons were convicted in three separate trials.  The challenge was renewed in 
the Bermuda Court of Appeal who upheld the admission of the evidence and the convictions.     
 
Sergeant Rollin gave evidence in two of the trials that the particular shooting was an incident 
in a long-standing feud between two rival gangs, which had been triggered by an incident 
shortly beforehand in which there had been an insult to or an attack on someone associated 
with one of the gangs.  The two murder victims were not the perpetrators of the prior insult or 
attack but Sergeant Rollin sought to show that they were chosen as targets for retribution 
simply because they were members of the rival gang.  In the third appeal, he gave similar 
evidence about gang behaviour in order to prove inter-gang loyalty between the defendant 
and an associate of his who had suffered an insult and thus demonstrate a motive for the 
defendant’s attempt to kill the victim. 
 
The Crown presented Sergeant Rollin as an expert in gang culture and Bermuda gangs in 
particular.  Much of his evidence was based on personal observation.  He explained that he 
was a member of the unit targeting gangs and that he had for several years regularly patrolled 
the streets where the gangs congregated.  He had frequently spoken to the gang members, 
most of whom he knew by name.  He had studied their territories, the markings which they 
put on the walls and their structures.  He had received specialist training on the observation of 
gangs from the FBI both in Bermuda and in the USA.  He also relied to a much more limited 
extent on evidence which other members of his unit had gathered.  He explained that the unit 
had three other officers, who also patrolled regularly. The officers pooled their information, 
sightings and other material on a shared database.     
 
He gave factual evidence of the violent feud between the Parkside and Middleton gangs on 
the one hand and on the other the 42nd gang and its associate, the MOB gang.  In the case of 
Myers, he was able to link the killing of a member of the 42nd gang by Myers, a member of 
the Middleton gang, to an incident which had occurred an hour and a half beforehand, when a 

                                                           
10 [2015] UKPC 40; [2016] AC 314 



woman associated with the Middleton gang had been insulted by a member of the 42nd gang.  
He supported his evidence with photographs of the defendant in company making the “M” 
symbol, which was a sign of the Middleton gang.  The police also led evidence of firearms 
experts which implicated weapons which had been used in other attacks and supported the 
inference that the gangs kept weapons ready for their members to use. 
 
In Cox’s case, Sergeant Rollin’s evidence was that there had been a shooting of a member of 
the 42nd gang at a club, 45 minutes before Cox and another member of that gang murdered a 
member of the Parkside gang in retaliation.  He was able from his direct observation to give 
evidence associating the first victim and Cox with the 42nd gang and the murder victim with 
the Parkside gang.  Cox in particular wore a pendant with “42” on it and had a tattoo reading 
“Coxy 42nd holla”.  There was also ballistics evidence associating the murder weapon with 
other shootings in the territory of the Parkside gang.  
 
In Brangman’s case, Sergeant Rollin’s evidence was adduced to counter a suggestion on 
cross-examination that someone other than the accused had a motive for shooting the victim 
of the attempted murder.  He gave evidence from his personal observation over three years 
that both Brangman and that other person were members of the MOB gang and supported it 
with a photograph which showed the two together and Brangman making  “W” sign with his 
fingers, which was a symbol of the MOB gang who derived from the west of the island. 
 
The Privy Council upheld both the admission of the expert evidence and the criminal 
convictions.  Almost all of the evidence was relevant to issues which the juries had to 
determine.  The Board was critical of the adducing of irrelevant evidence, such as that the 
gangs were involved in drug trafficking and that one of the accused had never been in 
employment.  In relation to the use of a police officer as an expert witness on gang behaviour, 
the Board gave advice on (a) the quality of the evidence, (b) the role of the officer as an 
expert and (c) the presentation of his evidence.  In relation to the former the Board held: 

“The officer must have made a sufficient study, whether by formal training or through 
practical experience, to assemble what can properly be regarded as a balanced body of 
specialised knowledge which would not be available to the tribunal of fact.” 

It warned that care must be taken so that “simple, and not necessarily balanced, anecdotal 
evidence is not permitted to assume the robe of expertise”. 
   
In relation to the role of the expert, the Board emphasised that the police officer comes under 
the same duties as any other expert and reiterated the duties of the expert witness which 
Cresswell J set out in The Ikarian Reefer,11 a case to which I will return.  The Board 
recognised that it would be difficult for a serving police officer to perform those duties when 
he had duties as an active investigator in other cases.  It was important that he understood that 
as an expert he was not simply a part of the prosecution team but had a separate duty to the 
court to give independent evidence, whichever side it would favour. 
 
Thirdly, the Board stated that the police officer as an expert must make full disclosure of the 
nature of his material.  First, he must set out his qualifications to give expert evidence, by 
training and experience.  Secondly, he must state not only his conclusions but also how he 
has arrived at them; he should say if they were by personal observation and, if based on 
information from other officers, he must show how the information was collected and 
exchanged and, if it was recorded, how.  Thirdly, when reaching conclusions in relation to the 

                                                           
11 National Justice Cia Naviera SA v Prudential Assurance Co Ltd (The Ikarian Reefer) [1993] 2 Lloyds Rep 68, 81. 



defendant or other key persons, he must go beyond saying he has sources A, B and C, but 
give the source of the particular information he is advancing.      
 
 
The second case on expert evidence in which I was involved took place against a completely 
different factual background.  It could hardly be more different.  The case, Kennedy v Cordia 
(Services ) LLP,12 concerned a lady who was employed by Cordia as a home carer and who 
injured herself when she slipped and fell on ice on a pavement in Glasgow during a 
prolonged spell of cold weather.  The question for the court was whether, under relevant 
statutory regulations, her employers should have provided her with personal protective 
equipment in the form of anti-slip footwear attachments.  I am not concerned today with the 
details of those regulations but with guidance which the Supreme Court gave on the use of 
expert evidence in cases concerning health and safety practice.  While the judgment is 
concerned with Scots law, which has much less prescriptive rules if court on the use of expert 
evidence, the differences between Scots law and the English law of evidence in civil matters 
are not great and the case may be of some assistance in English cases also. 
  
The claimant led the evidence of a consulting engineer with qualifications and experience in 
the field of health and safety at work.  She succeeded in her claim before the Lord Ordinary 
at first instance but the judgment in her favour was overturned on appeal by the Inner House 
of the Court of Session, which held that the judge had impermissibly admitted and adopted 
the evidence of the consulting engineer, which had not been needed in order to allow the 
court to determine the case.  The Supreme Court overturned that ruling and restored the 
judgment of the Lord Ordinary.  We held that the expert’s factual evidence on health and 
safety practice, based on published literature, and on the efficacy of anti-slip devices, and his 
opinion evidence on the way in which a risk assessment should have been carried out in this 
case, had been properly admitted in evidence.  In so doing we took the opportunity to give 
guidance on the use of expert witnesses.  We gave that guidance on 4 matters, namely (i) the 
admissibility of expert evidence, (ii) the responsibility of the legal team adducing such 
evidence to make sure that the expert keeps to his or her role of giving the court useful 
information, (iii) the policing by the court of the expert’s performance of his duties and (iv) 
economy in litigation. 
 
In considering the admissibility of expert evidence, the Court accepted as authoritative the 
guidance given in R v Bonython, which I have already discussed.  The Court suggested that 
there were four considerations which governed the admissibility of expert evidence.  They 
were: 
First, whether the proposed expert evidence will assist the court in its task; 
Secondly, whether the witness has the necessary knowledge and expertise; 
Thirdly, whether the witness is impartial in his or her presentation and assessment of the 
evidence; and 
Fourthly, whether there is a reliable body of knowledge and experience to underpin the 
expert’s evidence.  
We suggested that there was a role for an expert witness to collate and present to the court the 
relevant facts in a field of specialist activity, such as health and safety at work, and thus avoid 
the expense of calling many factual witnesses to speak to such matters.  Thus, in relation to 
factual expert evidence, we suggested that the test for admissibility was not strict necessity 
but whether the evidence would assist the court to determine the case in an efficient manner.  

                                                           
12 [2016] UKSC 6; [2016] 1 WLR 597. 



In relation to the expert’s knowledge and expertise we referred to the guidance of the Privy 
Council in the Myers case which I have discussed.   On impartiality and independence we 
quoted and endorsed Cresswell J’s well-known guidance on the duties of the expert in The 
Ikarian Reefer. 
 
We accepted that where the subject matter of proposed expert evidence was within a 
recognised scientific discipline, it was easy to be satisfied about the reliability of the body of 
knowledge.  Where a body of knowledge was not so widely recognised we endorsed the 
proposition derived from an obiter dictum of Lord Eassie,13 that  

“A party seeking to lead a witness with purported knowledge or experience outwith 
generally recognised fields would need to set up by investigation and evidence not 
only the qualifications and expertise of the individual skilled witness, but [also] the 
methodology and validity of that field of knowledge or science.”14  

 
 
The court stated that it was in the first instance the task of counsel and solicitors who seek to 
adduce the evidence of an expert to assess whether he or she has the necessary expertise and 
whether the evidence is admissible.   The legal team was also under a duty to make sure that 
the expert was aware of the duties imposed on an expert witness.  The team also had to 
disclose to the expert all of the relevant factual material which was to contribute to the 
expert’s evidence, including material which did not support the client’s case.  The expert 
should disclose in the written report the relevant factual evidence so provided. 
 
The court’s discussion of the policing by the judge of an expert’s duties and economy in 
litigation through judicial case management was concerned with Scots law procedures and is 
therefore not relevant to this address.  But at a more general level, the task of the trial judge 
to consider whether the expert was aware of and observed his or her function, and to decide 
what lay within the expert’s field of expertise, is common to the jurisdictions of the United 
Kingdom. 
 
 
I turn then from use to abuse. 
 
The power of an expert to influence the tribunal of fact means that an expert must take great 
care in performing his or her task for fear of misleading the court.   
 
The experience of Sir Roy Meadow, the distinguished paediatrician, is perhaps the most well-
known recent example of faulty evidence contributing to a miscarriage of justice.  As you 
may recall, Sally Clark was accused and convicted of the murder of her two baby sons, whose 
deaths occurred about 13 months apart from each other, when they were only weeks old.  One 
possible explanation for their deaths was so-called “cot death” or sudden infant death 
syndrome.  Professor Meadow, who had stated that one sudden infant death was a tragedy, 
two was suspicious and three was murder until proved otherwise,15 asserted in the Sally Clark 
trial that the chance of two cases of sudden infant death syndrome occurring in the Clark 
family was one in 73 million.  Unfortunately, he used this statistic on the premise that two 
deaths within the same family caused by sudden infant death syndrome were unrelated to 

                                                           
13 Mearns v Smedwig 1999 SC 243. 
14 Walker and Walker, “The Law of Evidence in Scotland” (4th Ed.), para 16.3.5. 
15 The ABC of Child Abuse, p.100. 



each other.  That premise was unsound, as a genetic disorder or disposition to illness may 
exist within a family, or the sleeping positions of the children or other cause may be related.  
The probability was about 1 in 8000.  Mrs Clark was acquitted on appeal, largely as a result 
of the court’s acceptance of serious criticisms of the methods of the pathologist, Dr Williams, 
who conducted post mortem examinations of the children and of his failure to disclose certain 
test results.16  But Lord Justice Judge later described the case as a “a salutary warning against 
the possible dangers of an over-dogmatic expert approach”.17   
 
Concerns about the abuse of the position of an expert are not confined to England and Wales. 
In a very interesting lecture in 2011, The Hon Thomas Cromwell, a Justice of the Canadian 
Supreme Court, compared miscarriages of justice in Canada, England and Wales, and 
Scotland to which flawed expert evidence had contributed.18  He referred to the Goudge 
Commission which in 2007-2008 reviewed the work of a previously respected paediatric 
pathologist in Ontario, Dr Charles Smith.  Among the failings which Justice Goudge 
identified were a failure to understand the duty to the court to act impartially; a failure to 
prepare properly to give evidence, overstating his knowledge in certain areas and thus 
misleading the court, the use of loose and unscientific language, the failure to give a balanced 
view, and testifying on matters beyond his expertise and giving speculative opinions.   
 
Justice Cromwell in his lecture also commented on the concerns over the reliability of 
fingerprint evidence to which the Shirley McKie case in Scotland gave rise.  While the 
experts were eventually cleared of any misconduct, the differences in opinion between 
professional witnesses about the fingerprints was striking and appeared to call into question 
the reliability of such evidence.     
 
It is not the norm for courts in the United Kingdom to assume that experts are hired guns who 
will allow their instructing solicitors, by whom they are paid, to call the tune.  Instead, we 
seek to promote a norm of fair play.  The promotion of fair play calls for an awareness that 
because an expert enjoys a privileged position in the forensic process, he or she can cause 
significant harm by failing to be reflective and balanced in approach, by going beyond his or 
her expertise, by adopting a crusading approach to a subject, by being partisan, and by 
straying into the role of advocate.   
 
In promoting fair play in a system, which adopts an adversarial approach to fact-finding, we 
have also to be aware of the risk that litigants with deep pockets would, unless constrained, 
seek to call an excessive number of experts to wear down the other side to the litigation.  In 
recent years the court has promoted the proportionate use of resources in litigation.  It has 
imposed and polices boundaries, to which I now turn.  
 
Historically, there have been legal boundaries.  An expert should not involve himself or 
herself in answering the legal question which it is for the court, whether a judge or jury, to 
decide. The speed of the car is fact; evidence to ascertain that speed may involve expert 
evidence both of fact and of opinion; but it is for the court to determine whether the driver’s 
actions were negligent.  That remains true.  While textbooks have pointed out that the Civil 
Evidence Act 1972 section 3 abolished the rule that a witness cannot express a view on the 
legal issue before the court in the context of civil procedure, that abolition is more apparent 
                                                           
16 R v Sally Clark [2003] 2 FCR 447; [2003] EWCA Crim 1020. 
17 R v Cannings [2004] EWCA Civ Crim 1, para 17. 
18 Thomas A Cromwell, “The Challenges of Scientific Evidence” (The MacFadyen Lecture 2011) 
http://www.scottishlawreports.org.uk/publications/macfadyen-2011.html   

http://www.scottishlawreports.org.uk/publications/macfadyen-2011.html


than real.  Section 3 provides that a witness’s opinion on any relevant matter, on which he is 
qualified to give evidence, is admissible and a relevant matter includes an issue in the 
proceedings.  But the statutory provision makes that rule subject to the rules of court, to 
which I will shortly turn.   Further, recalling the first limb of the Bonython test, the expert’s 
personal view on the ultimate legal issue is strictly irrelevant.   It is hard to think of cases 
where the opinion of an expert on the legal issue would be necessary for the determination of 
the case.  The weight which a judge would give to such expressions of view on legal issues 
would in my view be very limited as the expert is there to assist the judge and not to usurp his 
or her role.   
 
When Lord Woolf reviewed civil procedure over twenty years ago, he was very critical of the 
use of expert witnesses in civil litigation.  In his interim report, he pointed out the excessive 
cost and the delays associated with each party appointing their own experts and he recorded 
concerns expressed about the failure of experts to maintain their independence from the party 
by whom they had been instructed.19  In his final report he spoke of the “large litigation 
support industry, generating a multi-million pound fee income” which had grown up.  But he 
softened earlier recommendation that the court should appoint a single expert over the heads 
of the litigating parties.20  His report led to the adoption of strict rules in Part 35 of the Civil 
Procedure Rules to regulate the giving of expert evidence.  Part 35 includes several salutary 
rules.  The court is placed under a duty to restrict expert evidence to that which is reasonably 
required to resolve the proceedings.  The Rules empower the court to perform that duty by 
providing that parties must have the permission of the court to call an expert or put in 
evidence an expert’s report.  Efficiency is promoted by imposing as a general rule that expert 
evidence is to be given in a written report, by regulating the written questions which another 
party may ask of the expert, by providing for experts to discuss and, if possible, agree the 
expert issues in the proceedings, and by facilitating the instruction of a single joint expert.  
Fairness is promoted by regulating the content of the expert’s report in Practice Direction 35 
and requiring the disclosure of the substance of the instructions on which the expert has 
written the report. 
 
Part 35.3 of the CPR enshrines the concept of the independent expert by providing that it is 
the duty of experts to help the court on matters within their expertise and that that duty 
overrides any obligation to the person who has instructed them or by whom they are paid.  It 
provides protection to the expert against, among other things, improper pressure by enabling 
the expert to seek directions from the court.  Practice Direction 35 has provided for the option 
of concurrent questioning of experts in the same discipline, the so-called “hot-tubbing”.  PD 
35 has also codified the statement of an expert’s duties by Cresswell J in The Ikarian Reefer. 
 
Para 2 states: 

“Expert evidence should be the independent product of the expert uninfluenced by the 
pressures of litigation. 
 
Experts should assist the court by providing objective, unbiased opinions on matters 
within their expertise, and should not assume the role of an advocate. 
 

                                                           
19 Interim Report to the Lord Chancellor on the civil justice system of England and Wales (June 1995), chapter 
23. 
20 Final Report to the Lord Chancellor on the civil justice system of England and Wales (July 1996) chapter 13 



Experts should consider all material facts, including those which might detract from 
their opinions. 
 
Experts should make it clear- 

(a) when a question or issue falls outside their expertise; and 
(b) when they are not able to reach a definite opinion, for example because they 

have insufficient information. 
 
If, after producing a report, an expert’s view changes on any material matter, such 
change of view should be communicated to all the parties without delay, and when 
appropriate to the court.”    

    
Shortly after Cresswell J handed down his judgement in The Ikarian Reefer, Anthony 
Speaight QC published a short critique.21  He pointed out, among other things, that an 
expert’s report could not be a wholly independent product as lawyers were inevitably 
involved, at least in posing the questions which the expert had to consider.  That must be so.  
It is the expert’s answers, which on occasion may include the reformulation of the question, 
which the lawyers must not distort.  He also suggested that the assistance of the court by an 
expert would not be wholly independent as the expert would advance the case of the party 
who called him or her, within the limits of propriety.  In my view the guidance is salutary and 
in particular the requirements of independence and lack of bias set the limits of propriety and 
serve to protect the professional integrity of the expert.  
 
The courts have thus set out rules to promote the impartiality of the expert witness and 
procedures to counter the temptation of a witness to behave like a hired gun.  But it requires 
and will require the cooperation of other actors in the forensic exercise to make sure that 
experts live up to the standards which the law requires and to exercise a sufficient degree of 
quality control.   
 
One actor in this field is the professional regulatory body of the expert in question.  Thus, it 
has fallen to the General Medical Council to conduct disciplinary proceedings against 
Professor Meadow and, more recently, Dr Waney Squier.  This is an important task but it is 
not an easy task, and can expose the body to legal challenges because so much is at stake for 
the impugned expert.  Thus, Professor Meadow succeeded in persuading the courts that he 
was not guilty of serious professional misconduct, when the Court of Appeal, by majority, 
found that he had been guilty only of professional misconduct.22  More recently, Dr Squier 
succeeded in her appeal against a finding by the Medical Practitioners’ Tribunal that she had 
acted dishonestly in giving expert evidence, while findings that she had failed to work within 
the limits of her competence, to be objective and unbiased and pay due regard to the evidence 
of other experts were upheld.23  As a result her registration was restricted.   
 
There is also an important role for accreditation as an expert and training for the role of the 
expert witness.  In the medical sphere, training and Codes of Practice by the Royal Colleges 
have a role to play.  In some professions, there is a facility for accreditation, such as the RICS 
Expert Witness Accreditation Service.24  The Law Society of Scotland has published a 

                                                           
21 (1996) 146 NLJ 1100. 
22 Meadow v General Medical Council [2007] QB 462. 
23 Squier v General Medical Council [2016] EWHC 2739 (Admin). 
24 http://www.rics.org/uk/join/member-accreditations/expert-witness-accreditation-service/ 

http://www.rics.org/uk/join/member-accreditations/expert-witness-accreditation-service/


Directory of Expert Witnesses.25  In England and Wales the Law Society refer people seeking 
appropriate expert assistance to the Academy of Experts and the Expert Witness Institute.26   
The Association of Personal Injury Lawyers also publishes a refereed directory.27   The Law 
Society of Scotland has also published a Code of Practice for Expert Witnesses.28  Specialist 
associations, such as the Academy of Experts29 and the Expert Witness Institute,30 also seek 
to promote higher standards. 
 
Lawyers may obtain useful assistance on best practice in the application of CPR Part 35 from 
the website of the Civil Justice Council in its “Guidance for the Instruction of Experts in Civil 
Claims”.31   
 
Judges also need to have a better understanding of scientific methodology so that they can 
ask the right questions when faced with applications to adduce expert evidence in areas where 
the reliability of the alleged science is questionable.  In Canada, the National Judicial Institute 
has done valuable work to assist judges to cope with applications to lead such evidence, 
including the publication of a list of important questions which judges should ask themselves 
when faced with such applications.32   Lawyers also need to improve their scientific literacy 
to do their job effectively in cases involving expert evidence. 
 
Conclusion 
 
The expert witness often has a difficult task to perform.  When the task is performed well, 
expert evidence can be invaluable in determining a controversy.  When an expert falls below 
expected standards, he or she may face legal action for negligence by the person who has 
instructed him or her,33 or professional disciplinary proceedings as I have mentioned.    
 
The upholding of both the standards adopted by expert witnesses and the quality of their 
evidence is a collaborative exercise in which the judge, the lawyer and the expert’s 
professional organisations each have an interest.  Such cooperation is, in the words of 
Saunders J back in 1553, “a commendable thing”.   In many cases, expert evidence is an 
essential component of the attempt by the courts to get to the truth and thus achieve justice.  
Such collaboration, particularly when it extends to keeping costs proportionate and delays to 
a minimum, makes an important contribution to our justice system. 
 
Thank you.  
  
 
                                                           
25https://www.lawscot.org.uk/wcm/lssservices/Member_Services/Expert_Witness/Search_Expert_Witness.as
px 
26 Academy of Experts (https://www.academyofexperts.org/); Expert Witness Institute 
(http://www.ewi.org.uk/).  
27 https://www.apil.org.uk/find-an-expert  
28 https://www.lawscot.org.uk/members/expert-witness-directory/expert-witness-code-of-practice/  
29 https://www.academyofexperts.org/guidance/expert-witnesses  
30http://www.ewi.org.uk/membership_directory_why_join_ewi/code_professional_conduct_practise  
31 https://www.judiciary.gov.uk/wp-content/uploads/2014/08/experts-guidance-cjc-aug-2014-amended-dec-
8.pdf  
32 Justice Thomas Cromwell, footnote 18 above. National Judicial Institute of Canada, Science Manual for 
Canadian Judges, (2013). Available at: https://www.nji-inm.ca/index.cfm/publications/science-manual-for-
canadian-judges/  
33 Jones v Kaney [2011] UKSC 13; [2011] 2 AC 398. 

https://www.lawscot.org.uk/wcm/lssservices/Member_Services/Expert_Witness/Search_Expert_Witness.aspx
https://www.lawscot.org.uk/wcm/lssservices/Member_Services/Expert_Witness/Search_Expert_Witness.aspx
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https://www.apil.org.uk/find-an-expert
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https://www.academyofexperts.org/guidance/expert-witnesses
http://www.ewi.org.uk/membership_directory_why_join_ewi/code_professional_conduct_practise
https://www.judiciary.gov.uk/wp-content/uploads/2014/08/experts-guidance-cjc-aug-2014-amended-dec-8.pdf
https://www.judiciary.gov.uk/wp-content/uploads/2014/08/experts-guidance-cjc-aug-2014-amended-dec-8.pdf
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Abstract
Starting with the Daubert case, courtroom rules and guides regulating
the admissibility of scientific evidence have undergone major revisions
over the past 10 to 15 years. We review these changes and current legal
rules and guides, in particular their impact on the admission of behav-
ioral sciences evidence and testimony. We examine commonly intended
meanings, conceptualizations, and language use relating to science and
the admission of evidence within the legal system and their relation to
more familiar terms and concepts within the behavioral sciences, identi-
fying points of continuity and discontinuity. We then review illustrative
legal cases involving challenges to the admission of psychological and
psychiatric evidence and their implications for mental health profession-
als. Finally, we offer a framework for conceptualizing and prioritizing
key legal criteria for determining admissibility and appraising standing
on these factors within the mental health field. Increased mutual under-
standing between psychology and law should further enhance produc-
tive interfaces between the disciplines and add to the many instances
in which the proper use of science in the courtroom has facilitated fair
resolution of legal conflicts.
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FOR EXPERT TESTIMONY
AND OVERVIEW
The normative justification for the use of
science in the courtroom is straightforward.

Justice is served when legal outcomes are fair.
Fair resolution of legal conflicts often rests on
an accurate determination of facts or questions,
such as whether exposure to a toxin caused
a terminal illness or an individual feigned
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mental disorder. By virtue of its epistemologic
advantages, science and scientific knowledge
may exceed lay knowledge and thereby assist le-
gal fact-finders in reaching more accurate con-
clusions than would otherwise be possible.

This normative justification for the use of
science in the courtroom has been actualized
many times. Scientific knowledge has often
promoted just legal outcomes, as any innocent
individual freed from prison following the
development of DNA typing would whole-
heartedly attest. However, as is inevitable, when
two complex human enterprises intersect in
the courtroom, each with differing social struc-
tures, aims, and intellectual traditions, potential
benefits as well as tensions and conflicts ensue.
The courts cannot grant the scientific world un-
fettered and unrestrained entry into legal pro-
ceedings but must regulate it with the intent of
maximizing benefit and minimizing harm. The
U.S. system of law rests on the presumption of
advocacy by opposing parties. Thus, if left un-
regulated, even those with legitimate intentions
may occasionally use the guise of science to ad-
vance interests when the underlying knowledge
base or validity of methods is wanting.

Jurors may have difficulty sorting out
spuriously impressive pseudoscience or junk
science from legitimate science, and errors
in discernment can lead to unwarranted legal
outcomes. Thus, the legal system has various
checks intended to ensure that scientific
knowledge claims are sufficiently sound before
they are admitted into evidence. Arguably,
the most influential checks are rooted in the
Daubert decision (Daubert v. Merrell Dow
Pharmaceuticals 1993) and its progeny, which
make up the main subject of this review.

It is sometimes said, mostly tongue-in-
cheek, that judges are highly intelligent indi-
viduals who entered into law because they hate
math and science. Ironically, Daubert places the
judge in the role of gatekeeper, as the one
who must evaluate scientific status to determine
whether courtroom admission is merited. Thus,
judges are assigned the potentially formidable
challenge of mastering, at minimum, the ba-
sics of a scientific subject matter that may

involve complex and highly technical consider-
ations, usually in situations in which opposing
parties make conflicting claims. For example, in
a Daubert challenge, opposing experts may de-
bate the appropriateness of using additive ver-
sus exponential terms within detailed equations.

In many cases, sound and thoughtful le-
gal reasoning about scientific standing and ad-
missibility is expressed in language that con-
fuses practicing scientists, in particular because
certain terms (e.g., reliability) are used differ-
ently across the disciplines. Scientific experts
may likewise use language and concepts in the
courtroom that unintentionally lead to mis-
understandings among judges and laypersons.
Additionally, the popular media often describe
science in a romanticized or stereotypic man-
ner, leading to further misconceptions. The po-
tential confusion originating or resulting from
both disciplines often leads to troublesome in-
terfaces between science and law and reduces
the potential benefits that science can provide
to the legal system.

The present authors embrace the usefulness
of science in the courtroom but also acknowl-
edge potential challenges, abuses, and detri-
mental effects. The core aim of this review is to
address the interface between psychology and
law, particularly as it applies to the activities of
mental health professionals (MHPs) in the le-
gal arena, to try to assist in the translation from
each domain to the other in the hope of enhanc-
ing benefits and reducing potential harms.

We first summarize the key rules of evi-
dence that regulate the use of science and psy-
chological evidence in the courtroom, with a
focus on the remarkable changes of the past
10 to 15 years. We then apply this content
to recent admissibility decisions to concretize
our description. Next, we translate these legal
guides to scientific particulars and criteria to
try to clarify the law-science interface. For ex-
ample, legal decisions often address “method-
ology,” but the term may be used to mean
something that differs in subtle and not-so-
subtle ways from scientific convention. Our in-
tent is to promote understanding and guides
that can help to distinguish meritorious from
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not-so-meritorious methods and establish the
difference in the courtroom. Better aware-
ness and knowledge should help bolster su-
perior methods and counter inferior ones,
thereby promoting quality work and fair legal
outcomes.1

The admissibility of scientific evidence is a
broad topic, and hence our coverage must be
focused rather than general. Others have pro-
vided comprehensive reviews of influential de-
cisions (e.g., Bersoff et al. 2000, Faigman et al.
2008–2009). Rather, to the extent we discuss
cases, it is done for illustrative purposes, as our
main concern is to bridge the science-law gap
and thereby make some small contribution to
enhancing the productive interface between sci-
ence and law. Rules of evidence often apply sim-
ilarly across areas of science, whether the court
is considering a topic in physics, chemistry,
oceanography, or psychology. Where there is
variance, our comments, and the cases we re-
view, focus on the behavioral sciences. We ad-
ditionally limit ourselves to Federal Rules of
Evidence that bear on the admissibility of scien-
tific evidence because they provide the greatest
coverage, extending beyond the Federal system
to adoption, in part or whole, by most states.
Variations in state laws are beyond the scope of
this review.1

EXPERT WITNESSES VERSUS
LAY WITNESSES
Preliminary to a discussion of rules of evidence
is the distinction between lay and expert wit-
nesses. Lay witnesses are generally limited to
testifying about what they have observed di-
rectly or other first-hand knowledge. In con-
trast, expert evidence most often amounts to
opinion testimony, and experts are granted far

1Space limits and format do not allow us to provide direct
tips and suggestions for mental health professionals, such as
approaches to evaluate whether methods meet the spirit and
application of admissibility standards and steps that might fa-
cilitate effective presentation of information bearing on ad-
missibility decisions. Commentary on these matters is avail-
able by emailing the first author.

more latitude than are nonexperts. For one, an
expert may be allowed to describe inferences
or conclusions drawn from evidence. For ex-
ample, although a lay witness may be limited
to describing what she heard a person say and
how loudly the person said it, an MHP might be
allowed to testify that the person’s behavior re-
flected an altered mood state or, in conjunction
with other evidence, indicated the presence of
a depressive disorder.

Second, and in a related vein, experts can
base their opinions on what would otherwise
be considered hearsay and thereby judged in-
admissible. For example, if routinely relied on
in forming conclusions, experts can testify to
the results or findings of scientific studies even
if they did not conduct or observe the research
themselves. Given the wide latitude afforded
to experts and their potential impact in deter-
mining the outcome of legal cases, the courts
have directed much attention to the admission
of such testimony.

RULES OF EVIDENCE
GOVERNING EXPERT
TESTIMONY
In the past 15 years, the rules governing ad-
mission of scientific and technical evidence in
federal courts have undergone revolutionary
changes. These wide sweeping changes started
with the Supreme Court’s 1993 decision in
Daubert v. Merrell Dow Pharmaceuticals, which
focused on criteria for admitting scientific evi-
dence. These changes then progressed through
that Court’s decision in Kumho Tire Company,
Ltd. v. Carmichael (1999), which expanded the
Daubert analysis to technical and specialized
subjects that do not fall within the category
of “science,” and culminated in 2000 with the
amendment of Federal Rule of Evidence 702
to incorporate the changes that Daubert and
Kumho Tire had initiated.

Previously, the judge’s usual task in deter-
mining admissibility was to discern what the
scientific community believed and to decide ac-
cordingly; that is, the judge’s role was to de-
fer to the scientists. Under Frye (1923), the
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previous controlling decision, admissibility
rested on whether a theory or method carried
sufficient acceptance within the scientific com-
munity. However, consequent to the Daubert
revolution, federal trial judges are now re-
quired to perform as “gatekeepers” to deter-
mine whether expert testimony will be allowed
to be heard by the jury in civil and criminal
trials. As such, a method could be generally ac-
cepted but still fail to meet other standards and
therefore judged to be inadmissible.

A judge’s task is not to decide scientific or
technical “truth” in some abstract sense. Rather,
judges preside over a process designed to deter-
mine situational truth in the narrow context of
resolving disputes between individual, organi-
zational, or governmental parties who usually
have something important at stake and whose
interests are adverse (Breyer 2000). Thus, there
is a fundamental difference between scientific
proof and legal proof. As Justice Breyer (2000)
observed, “The search is not a search for scien-
tific precision. We cannot hope to investigate
all the subtleties that characterize good scien-
tific work. A judge is not a scientist, and a court-
room is not a scientific laboratory. . . . The law
must seek decisions that fall within the bound-
aries of scientifically sound knowledge” (p. 4).

In determining admissibility, judges are
guided by evidentiary rules. Table 1 summa-
rizes the evidentiary rules that most influence
the admissibility of expert testimony in civil or
criminal cases and that are overviewed in the
ensuing text.

By definition, expert witnesses are only al-
lowed to testify about subjects that are scientific,
technical, or involve specialized knowledge that
is beyond the ability of the jury to understand on
its own. In the language of Federal Rules of Evi-
dence Rule 702, expert testimony is allowed for
subjects that the jury would need “help” in un-
derstanding. Further, under Rule 704, experts
are allowed to give opinions on the very core
issues that the jury must decide in the case: the
“ultimate issues.” For example, in a malprac-
tice case where the ultimate issue is whether
a mental health practitioner violated standards
of care, the plaintiff’s expert psychologist would

be allowed to opine that the practitioner did not
meet these standards.

In addition, under Rule 703, expert wit-
nesses are excused from the requirement that
they have personal knowledge of the facts that
underlie opinions, and—so long as they are
trustworthy—those facts need not even be ad-
missible into evidence (Daubert 1993). Thus, for
example, if routinely relied on in appraising psy-
chological characteristics within the field, the
plaintiff’s expert psychologist would be allowed
to testify that psychological testing performed
by another practitioner demonstrated certain
vulnerabilities that should have been consid-
ered when providing care. Such evidence origi-
nating from a secondary source would other-
wise be inadmissible hearsay. Further, under
Rule 705, experts are not required to set forth all
of the facts they rely on to form their opinions,
and they are permitted to give their bottom-line
opinion without first explaining the support for
it unless the court orders them to do so.

These rules are played out within the ad-
versary process, where parties with much at
stake and the resources to advance their side of
the dispute look for the most prominent and
credible expert that they can afford; indeed,
they would be foolish to do otherwise. Con-
sequently, expert witnesses may have much to
gain or lose depending on their ability to help
the litigant who hires them. In such a system,
experts may become advocates rather than ob-
jective or neutral commentators. Indeed, in sur-
veys conducted by the Federal Judicial Center,
the most common problem trial judges iden-
tified with expert testimony was the tendency
to “abandon objectivity and become advocates
for the side that hired them” (Johnson et al.
2000, p. 5). When considered in tandem with
the extraordinary latitude given to expert wit-
nesses, who do not even get to testify unless the
subject matter is beyond the reach of the jury,
one can see how jurors can be overly swayed by
presentational style or other extraneous matters
rather than substance. The only thing stand-
ing between the expert and the jury is the trial
judge, who must decide the preliminary ques-
tion of whether the expert will be allowed to
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Table 1 Overview of the Federal Rules of Evidence

Rule Summary
104(a) Requires the trial judge to determine, as a preliminary matter before the jury hears the evidence, whether experts are

qualified and whether their testimony will be admitted.
401 Defines what evidence is relevant in a case. Defines evidence as relevant if it has any tendency to make a fact that is

material to the outcome of the case either more or less probable than it would be without the evidence.
402 Prohibits the admission of evidence that is not relevant.
403 Allows the trial judge to exclude relevant evidence if its probative value (its value in proving issues that determine the

outcome of the case) is substantially outweighed by certain adverse consequences such as unfair prejudice, delay of the
trial, confusion of the jury, or if the evidence is unnecessarily cumulative. Requires the judge to balance the positive
qualities of the evidence against the inimical consequences of admitting it.

702 Provides that scientific, technical, or specialized evidence (i.e., “expert testimony”) may be admitted if (a) the expert is
qualified; (b) the expert’s testimony will help the jury decide issues in the case or understand the evidence; and (c) the
expert’s testimony is based on sufficient facts or data and is the product of reliable methods and principles, and if the
expert has reliably applied the methods and principles to the facts of the case in trial.

703 Identifies the types of factual information an expert witness may rely on to support an opinion. Included are facts
perceived by the expert through her own study or research, facts provided to her by others (including the lawyer), or
facts learned of by the expert from other witnesses during the trial. Allows the expert to base her opinion on
information reliable to practitioners in his field, even if it is not admissible into evidence (e.g., a neuropsychologist
may rely on a report by the patient’s psychiatrist that might be inadmissible hearsay in forming opinions about the
condition of a patient). If the expert bases her opinion in whole or part on reliable but inadmissible facts, the trial
judge must decide whether the jury is informed of these particular facts for the purpose of evaluating the weight to be
given to the expert’s testimony.

704 Allows the expert to express opinions about “ultimate facts”—those determining which party will win or lose the case.
Thus, an expert could express the opinion that a plaintiff’s emotional injuries were caused by the harassing conduct of
the defendant in an employment discrimination case.

705 Allows an expert to testify to the jury about his or her opinions without first stating all the facts underlying them, unless
the trial judge requires them to be disclosed. Note, however, under Rule 104(a), the party offering the expert’s
testimony must already have demonstrated to the trial judge the expert’s opinion was based on sufficient facts;
otherwise, the expert would not be qualified to testify before the jury.

706 Allows the trial judge to retain an expert witness to act as a court expert, to help the judge deal with conflicts in expert
evidence between the parties’ experts.

1101(d)(1) Allows the trial judge to disregard all rules of evidence except those dealing with privilege when deciding, outside the
presence of the jury, whether to admit expert testimony.

testify. The methodology the trial judge uses
when doing so is discussed in the next section.

Foundation for Admitting
Expert Testimony
The admissibility of expert evidence is mainly
governed by two rules, as fleshed out by
the Supreme Court’s decisions in Daubert and
Kumho Tire. Rule 104(a) states that preliminary
questions concerning the qualification of a per-
son to be a witness, the existence of a privilege,
or the admissibility of evidence shall be deter-

mined by the court, and that in doing so the
judge is not bound by the rules of evidence, ex-
cept for privilege. It is this rule that makes the
judge the gatekeeper, and it has the following
important features: (a) the trial court will de-
cide, outside the presence of the jury, whether
the expert has sufficient education, experience,
knowledge, or skill in the area about which he
or she intends to testify; (b) the judge will de-
cide, using Rule 702 and the Daubert decision,
whether the expert’s opinions may be heard by
the jury; and, finally (c), when making these
determinations, the judge may consider facts
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without regard to their technical admissibility
under the rules of evidence.

Rule 702, as amended in 2000, furnishes
the substantive criteria the judge must employ
when determining the admissibility of expert
testimony under Rule 104(a). The rule is so im-
portant, it is worth quoting in full:

If scientific, technical or other specialized
knowledge will assist the trier of fact to un-
derstand the evidence or to determine a fact
in issue, a witness qualified as an expert by
knowledge, skill, experience, training or edu-
cation, may testify thereto in the form of an
opinion or otherwise, if (1) the testimony is
based on sufficient facts or data, (2) the testi-
mony is the product of reliable principles and
methods, and (3) the witness has applied the
principles and methods reliably to the facts of
the case.

Rule 702, as interpreted by the courts, iden-
tifies the methodology the trial judge must use
in resolving challenges to admissibility of ex-
pert testimony. The recent amendments to Rule
702 were intended to bring it in line with the
Daubert (1993) and Kumho Tire (1999) deci-
sions. They require the trial judge to evalu-
ate whether the experts’ opinions (a) are based
on sufficient facts or data, (b) were reached by
the use of reliable methods and principles, and
(c) are the product of a reliable application of
this methodology to the facts of the particu-
lar case. This all sounds well and good, but the
trial judge usually is entirely dependent on the
parties to furnish the information necessary to
make these rulings. This means that if lawyers
and experts want to be successful, they need to
be well versed in what they should provide to
the trial judge in order to permit sound decision
making.

To avoid confusion, we would note that reli-
ability is used differently in the legal arena than
in psychology. Unlike the psychologist’s use of
“reliability” to refer to some form of consis-
tency, the courts use it to indicate trustworthi-
ness or accuracy or to convey something akin
to the psychologist’s typical use of “validity.” In

Daubert, the Supreme Court recognized these
potential differences in usage. The Court used
“reliability” to refer to “evidentiary reliability,”
which it equated with the concept of “trustwor-
thiness” and considered analogous to the con-
cept of scientific validity.

Of the three additional determinations re-
cently added to Rule 702, the final two—
gauging the reliability of the expert’s methods
and principles, and whether these methods were
applied to the facts of the particular case in a
reliable manner—are the most challenging for
the trial judge. As for the former, the approach
set forth in Daubert is the most useful. The four
main Daubert factors are whether the expert’s
methodology (a) can be tested, (b) has a known
error rate, (c) has been subject to peer review
in the expert’s field, and (d ) has been gener-
ally accepted by other experts in the particular
field under review. (The Daubert decision in-
cluded an additional factor—the existence and
maintenance of standards and controls that reg-
ulate the technique’s operation—which tends to
be incorporated within other factors, in par-
ticular testability.) In Daubert, the Court was
sensitive to how the scientific community itself
evaluates the reliability of methodology used
in scientific work. And, in Kumho Tire, it rec-
ognized that although the Daubert factors cer-
tainly were relevant to the evaluation of nonsci-
entific but nonetheless technical or specialized
subjects, not all the criteria are necessarily use-
ful to all determinations. Consequently, failure
to meet one of the criteria (e.g., general accep-
tance) might not block admissibility if other cri-
teria are satisfied.

The Supreme Court described the Daubert
factors as providing illustrative rather than ex-
haustive criteria for appraising admissibility.
Various courts have identified other, although
less frequently used, factors. The commentary
to the recent change to Rule 702 identified addi-
tional factors a trial judge could consider when
serving as gatekeeper, including whether the
expert proposes to testify from matters flow-
ing “naturally and directly” from research per-
formed outside the context of litigation; unjus-
tifiably extrapolated from a legitimate premise
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to one that cannot fairly be derived from it;
considered and accounted for alterative expla-
nations that are inconsistent with her own; used
the same degree of care in her methodology as
she would use in her professional work unre-
lated to litigation; or works within a field that
itself lacks reliability (Fed. Rules Evid. 702 Ad-
visory Comm. Notes 2000). Also, research per-
formed by the Federal Judicial Center (Krafka
et al. 2002) suggests that trial judges have de-
veloped their own set of criteria for evaluating
admissibility of expert testimony that are dis-
tinct from the Daubert factors, such as whether
the expert holds opinions contrary to other ex-
perts in the field in a way that defies reasoned
assessment.

What remains challenging to trial judges,
however, is exactly how to employ the Daubert
factors in a substantive rather than ritualistic
fashion, given the constraints on how they
receive the information they need to do the
analysis. It further is a struggle at times to apply
the Daubert factors in a specific case because
the view of science that underlies these criteria
may not appropriately account for the realities,
ambiguities, and disagreements often present
within scientific communities on even basic
matters (e.g., Alario & Brün 2001, Jevning
et al. 1994).

Relevance, Reliability, Helpfulness,
and Fit
If there is a mantra that trial judges repeat when
deciding admissibility of expert testimony, it is

that the evidence must “fit” and be “relevant”
to the issues in the case, “reliable” as outlined in
Daubert/Kumho Tire and Rule 702, and “help-
ful” to the jury. These concepts are summarized
in Table 2 and, although distinct, they overlap
substantially.

Rule 401 defines relevance. According to
this rule, evidence is “relevant” if it tends to
make a fact that is of consequence to the litiga-
tion either more or less probable than it other-
wise would be. Facts are relevant if they prove or
disprove something that matters in a case. For
example, in a criminal case in which legal insan-
ity is used as a defense, the defendant’s possible
learning disability may be of no import to the
matters at issue. In contrast, the presence or ab-
sence of a mental disorder, such as schizophre-
nia, may be essential to the legal determination.
In civil cases, pleadings identify the relevant el-
ements of a case. Pleadings include complaints
plaintiffs file that identify reasons for the suit
and answers the defense files to block those
complaints.

When applied to expert testimony, the con-
cept of relevance has an additional, more sub-
tle, aspect. At some point in the court’s analysis,
relevance merges with requirements for “relia-
bility” and “helpfulness.” For example, if an ex-
pert witness is not qualified in the area of pro-
posed testimony, opinions will not be helpful
to the jury and hence not relevant. Similarly,
even if eminently qualified, if the expert’s pro-
posed testimony is not based on sufficient facts
or is the product of unreliable methodology, it
will amount to nothing more than speculation

Table 2 Summary of admissibility criteria

Criterion Description
Relevance Derived from Rule 401; requires the court to insure the expert’s testimony will help prove

or disprove an important fact/issue in the case.
Reliability Refers to evidentiary reliability, not scientific reliability. Evidentiary reliability means

trustworthiness and is analogous to scientific validity.
Helpfulness Refers to whether the expert testimony will help the jury to understand the evidence

and/or decide issues of fact relating to claims the parties raised.
Fit Refers to whether the expert testimony relates to the facts/issues of the case at hand so as

to assist the jury in doing its job.
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or conjecture, which, similarly, is not helpful
(Samuel v. Ford Motor Company 2000). Thus, the
concept of relevance encompasses helpfulness
and reliability.

Rule 401 by itself sets a rather lenient
threshold because it conceptualizes relevance so
broadly and merely requires that evidence have
“any tendency” to prove a substantial fact in the
case. Thus, trial judges readily apply another
rule, Rule 403. Rule 403 allows the trial judge
to exclude evidence that meets the requirement
of relevance if admitting it would have certain
inimical effects, such as confusing the jury; al-
lowing cumulative evidence; unnecessarily de-
laying the case; or if, when balanced against its
potential relevance or “probative value,” the ev-
idence is likely to be unfairly prejudicial. Thus,
in addition to being able to explain to the judge
why the proposed expert evidence is relevant,
the sponsoring lawyer or expert should also be
prepared to set out why the proposed expert
testimony is not overly cumulative, confusing,
or prejudicial. It seems self-evident that if the
lawyer and expert cannot explain the proposed
expert testimony in a way that does not con-
fuse the trial judge, they have little chance of
convincing that judge that it will not similarly
confuse the jury.

The concept of “helpfulness” has already
been discussed. It flows from the requirement
of Rule 702 that expert testimony be helpful
to the jury, as well as the requirement of Rule
401 that the evidence be relevant, and Rule 403
that it not be not confusing or unfairly preju-
dicial. The requirement of “reliability,” which
was also mentioned briefly, is described in more
detail below when covering the Daubert/Kumho
Tire/Rule 702 analysis.

According to the Supreme Court in Daubert,
“fit” referred to the requirement that the pro-
posed expert testimony helps in resolving spe-
cific issues in the pending case. Thus, proffered
testimony from a preeminent expert that is
based on impeccable scientific foundations will
nevertheless not be relevant, helpful, or fit if it
does not prove some issue that must be resolved
in the case. With the notions of relevance, relia-
bility, helpfulness, and fit in mind, the reliability

requirement and the Daubert/Kumho Tire/Rule
702 factors can be considered in greater
depth.

THE DAUBERT/KUMHO
TIRE/RULE 702 FACTORS
The Daubert/Kumho Tire cases emphasized
evaluation of the expert’s methodology and
identified four nonexclusive factors to assist in
doing so: testability, error rate, peer review, and
general acceptance within the relevant scientific
or technical discipline. Rule 702 supplements
these factors and provides the trial judge with
the potential tools to perform the gatekeeper
role.

Testability
In Daubert, the Supreme Court referred
to “falsifiability.” Falsifiability, although per-
haps seemingly straightforward at some level,
touches on complex and often unresolved issues
within the philosophy of science. Over time, the
language and descriptors courts have used to ad-
dress this criterion shifted toward the somewhat
less ambiguous concept of “testability.” Testa-
bility addresses whether a method or knowledge
claim can be and has been subjected to scien-
tific testing. For example, a proposed approach
to assessing some physical entity may require
measurement capabilities that do not yet ex-
ist, and until or unless that situation changes,
the approach cannot be tested. Methods and
knowledge claims may not be testable for vari-
ous reasons (e.g., a theory may generate directly
contradictory assumptions or predictions). On
occasion, this factor has been interpreted very
narrowly as merely asking whether a method
could be tested, which creates the seemingly
unsatisfactory circumstance in which a method
might be argued to satisfy this criterion even if
it has not been tested. Consider the purpose of
testing a method. It is not simply for the sake
of doing so, but because the result is of interest.
Therefore, the inquiry seems to be whether the
method can be tested, and, if so, whether it has
been tested.
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Error Rate
The second Daubert factor requires the trial
judge to evaluate a test’s or method’s error rate.
For example, if the test has a high error rate, the
court will have to reconcile whether to admit
evidence of its use in a particular case. The court
will want to know how to determine whether
the results were erroneous, and hence of no help
to the jury, or correct. The expert must explain
the significance of the error rate to the court,
or more specifically (a) what the error rate is;
(b) what the accepted norm is within the sci-
entific or technical community for the test;
(c) whether steps can be (and were) taken when
performing the test to reduce the error rate
materially; and, most importantly, (d ) how the
test’s error rate may have affected the results
in the case being decided. In other words,
what is the real-life significance of the error
rate?

These considerations raise an important
point that lawyers and experts may overlook
should they view admissibility as all or nothing,
a mindset that does not capture how the rules
of evidence operate. Evidence is not “admissi-
ble” or “inadmissible” or an immutable qual-
ity. Rather, admissibility depends on what the
evidence is offered to prove. Rule 105 states
that evidence may be admissible for some but
not other purposes, or against some but not all
parties in the litigation. Rule 104(e) comple-
ments Rule 105 in indicating that admissibil-
ity is only a threshold matter—it determines
only whether the jury gets to consider the ev-
idence. This is not to be confused with credi-
bility or weight, which affect whether the jury
believes or accepts the evidence. Thus, a test or
method with a higher-than-desired error rate
may not be admissible as the only evidence that
something happened in a case, but it may be
admitted in addition to other evidence if the
court can be convinced that the more limited
use is relevant and helpful. In such situations,
the judge may give a “limiting instruction”
to the jury that identifies the test’s restricted
purpose.

Peer Review
Consideration of peer review helps the trial
court assess whether the expert’s method or test
meets the same level of rigor expected of non-
litigation inquiries within the scientific or tech-
nical field. The rationale is that a flawed test or
method will be exposed by neutral, unbiased,
and learned analysis in scientific and technical
journals or literature. Although this notion is
appealing, it is not always realistic. As Relman
& Angell (1989, p. 827) stated in the New Eng-
land Journal of Medicine several years before the
Daubert decision:

[P]eer review is not and cannot be an objec-
tive scientific process, nor can it be relied on to
guarantee the validity or honesty of scientific
research, despite much uninformed opinion to
the contrary. Its functions are more modest
but nonetheless valuable. . . Although peer re-
view can screen out work that is clearly invalid
and greatly improve the chances that pub-
lished work is valid, it cannot guarantee sci-
entific validity. . . If peer review cannot guar-
antee the validity of research, still less can it
be relied on to detect fraud.

Additionally, the decision to publish re-
search may be based on very different consid-
erations than appraisal of a method’s accuracy
or reliability. For example, a method for ad-
dressing a pressing problem (e.g., the identi-
fication of abused children) may be in a very
early stage of development but might seem suf-
ficiently promising to merit publication. Alter-
natively, an article may be accepted for pub-
lication that provides a scathing review of a
flawed method. Nevertheless, in both of these
cases, one could claim that the method has been
the subject of peer-reviewed literature. Given
these considerations and the limitations of peer
review, a matter the Supreme Court noted in
Daubert, then satisfying this standard is relevant
to an admissibility determination but would not
seem to resolve the judge’s inquiry in many
cases.
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General Acceptance
The final Daubert factor addresses whether
the expert’s methodology is generally ac-
cepted within the relevant scientific or techni-
cal community—the old Frye v. United States
(1923) test that had been in universal use since
the 1920s when evaluating the admissibility
of novel scientific theories. In Daubert, the
Supreme Court acknowledged the continuing
usefulness of general acceptance as a benchmark
for reliable methodology. But the drawback of
the Frye test, and the reason it was supplanted
by Rule 702, was that it required exclusion of
new techniques that had not yet achieved gen-
eral acceptance but that might be more reliable
than other methods. A related drawback is that
it may require years or even decades for a meri-
torious theory, method, or principle to achieve
general acceptance.

Another potential limitation, especially in
scientifically soft areas, is that methods may
be in common use because they are the best
alternative or a proffered alternative despite
lacking sound scientific backing. For example,
with disorders that are very difficult to detect,
methods that provide a small improvement over
chance but that still produce high error rates
may be used in clinical settings. Further, un-
like the legal context, the opportunity to follow
patients over time may allow for the detection
and correction of error. Additionally, in fields
in which practitioners’ level of scientific train-
ing is variable, there may be fairly broad ac-
ceptance of certain methods among those most
heavily involved in treatment activities, whereas
these same methods may have been repudiated
within the scientific community or among most
treaters with stronger scientific backgrounds or
commitments. It should therefore be apparent
that the state of use or acceptability within the
community, or subgroups of the community,
may conflict with other Daubert criteria.

EVIDENCE RULE 702
Following Kumho Tire, which extended the
Daubert methodology to all expert testimony,

federal rules of evidence were amended accord-
ingly. Three requirements were added to Rule
702, with the commentary on these changes
indicating that the additions, although distinct
from the Daubert factors, were intended to com-
plement them. Each is briefly examined below.

Sufficient Factual Basis
As noted, expert testimony is fundamentally
opinion testimony, but not all opinions are well
supported. What makes an opinion worthy of
admissibility is its basis—the facts that underlie
it and the methodology used to reason to the
opinion founded on those facts. The first ad-
ditional requirement of “new” Rule 702 is that
expert testimony be based on sufficient facts so
as to not be speculative. Therefore, the judge
requires a straightforward presentation of the
facts the expert considered—data, documents,
discovery materials, treatises, studies, calcula-
tions, analyses, and the like. The judge is not
seeking a regurgitation of the underlying facts
or data, merely an inventory of them. After pre-
senting this information, the expert should ex-
plain how this basis was sufficient to support
the opinions that will be expressed. If informa-
tion was not considered that reasonably should
have been incorporated into the analysis, the
effect of this omission on the opinion or con-
clusion needs to be explained. In this regard, as
per Rule 703, the information experts rely on
to support their opinions need not be indepen-
dently admissible into evidence as long as it is
reliable and customarily referred to by experts
in the field.

Reliable Methods and Principles
The second requirement added to Rule 702 was
that the methods and principles the expert used
to reach opinions must be reliable, in this con-
text meaning evidentiary reliability as defined
in Daubert, not scientific reliability. Evidentiary
reliability means that the methodology or prin-
ciple is trustworthy and equates with scientific
validity (Daubert 1993). As the commentary to
the rule makes clear, the change occurred in
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response to Daubert and Kumho Tire, but was
not intended to “codify” the Daubert factors,
as they are “neither exclusive nor dispositive”
(Fed. Rules Evid. 702 Advisory Comm. Notes
2000).

Other considerations that may complement
the Daubert factors and assist the court in evalu-
ating the reliability of the expert’s methodology
are whether the expert: (a) proposes to testify
from matters that flow “naturally and directly”
from research conducted outside the con-
text of the litigation—i.e., real-world research;
(b) has unjustifiably extrapolated from an ac-
cepted premise to a conclusion that cannot
fairly be derived from it; (c) has adequately con-
sidered and ruled out alternative explanations
for the conclusions reached; and (d ) has been
as careful in the methodology used for testi-
fying as he would be in his professional work
unrelated to litigation; and whether (e) the field
of expertise the expert claims is recognized as
achieving reliable results for the type of opin-
ion the expert proposes to offer at trial—i.e.,
the discipline itself is not lacking in reliability.

Reliable Application of the Methods
and Principles to the Facts of the Case
The final addition to Rule 702 was the
need to establish that the pertinent methods
and principles were applied to the facts of
the particular case in a reliable manner.
This factor dovetails most closely with the
Supreme Court’s notion of “fit” as discussed in
Daubert—“whether expert testimony proffered
in the case is sufficiently tied to the facts of
the case that it will aid the jury in resolving
a factual dispute.” In essence, the notion of
“fit” addresses whether procedures that are
scientifically valid in one context remain so
when applied in the context of the case being
tried. For example, a test that is scientifically
valid in appraising overall intellectual ability
may or may not be valid when applied in a
separate case to evaluate some other aspect of
cognition functioning, such as visual memory
capacities. A determination that the expert’s
procedures do not fit the facts of the case at

hand does not mean the procedures themselves
are not scientifically valid but rather that the
results of the procedure may not be generalized
to apply to the resolution of the pending case.

For example, in a state court case, J.H.C. v.
State (1994), the appellate court reviewed trial
court testimony from a psychologist that a child
had been the victim of child abuse. The opin-
ion was partly based on a group of psycholog-
ical tests, such as the Wechsler Intelligence Scale,
which research has shown to be valid for making
various determinations. The trial court allowed
the expert to express the opinion that the child
had been sexually abused. The appellate court
ruled that the trial court had committed error
in allowing the psychologist to state this opin-
ion because there was not a sufficient showing
that the tests, despite other demonstrated uses,
could reliably and validly identify victims of sex-
ual abuse. There was no need for the appellate
court to assess the scientific merits of the tests
when used for some purpose other than to ap-
praise sexual abuse. Essentially, even if the court
had assumed that the tests were scientifically
reliable and valid for other purposes, such uses
would not “fit” the current application or would
not have been applied in a legally reliable man-
ner to the facts of the pending case (Faigman
et al. 2008–2009).

RECENT JUDICIAL OPINIONS
ILLUSTRATING THE
APPLICATION OF THE
DAUBERT FACTORS
We reviewed Federal decisions we could locate
on the admissibility of mental health evidence
from 2000 onward. The cases involved trial
court decisions themselves or appellate court
decisions reviewing trial court rulings. As per-
haps is not surprising, admissibility decisions
and the application of standards for determin-
ing admissibility sometimes varied widely, as we
illustrate below. Such variation stems from a
confluence of influences. For example, multi-
ple factors have been enumerated in appraising
admissibility and are often described in differ-
ing ways. Consider also the court’s usual view
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that these factors are not exhaustive or neces-
sarily hierarchical, the decision in Kumho Tire
indicating that the varying factors may or may
not be applicable depending on the area of sci-
ence or technology at issue, the court’s need to
consider widely disparate specifics and circum-
stances across cases, wide contrasts in judges’
scientific training and approaches, and the rel-
ative newness and level of challenge presented
by the application of Daubert and its progeny.

In the role as gatekeeper, district courts are
given broad discretion to determine the admis-
sibility of expert testimony. When reviewing
district courts’ decisions, appellate courts ap-
ply an abuse of discretion standard if the tes-
timony was objected to at trial and plain error
if it was not. Both standards set a high bar for
reversal and require, in essence, what might be
said to approach major flaws in reasoning or
procedure, such as an unexplained refusal to al-
low an obviously qualified expert to testify at
the Daubert hearing itself. As follows from this
high bar, all of the appellate decisions we re-
viewed affirmed the district courts’ decisions,
whether or not the rulings allowed or excluded
expert evidence. Most of the cases cite Kumho
Tire and the opinion that the factors set forth
in Daubert provide potential guides but not an
invariant checklist.

In a number of cases, expert testimony was
excluded because the judge ruled that one or
more of the Daubert criteria or other standards
set forth in Rule 702 were not satisfied. In U.S.
v. Dixon (2008), a criminal case, the appellate
court upheld the district court’s decision, which
excluded expert testimony on false confessions.
The court determined that the testimony was
overly general or abstract and that its appli-
cation to the defendant was not established.
Rather, according to the court, the testimony
merely stood for the generalization that false
confessions can occur. However, the testimony
left the jury to speculate about whether a false
confession had occurred in the defendant’s case,
because the expert was not able to opine that it
had. Here, the dispositive factor was fitness or,
under Rule 702, that the expert did not apply the
methods and principles to the facts of the case.

In U.S. v. Simmons (2006), another crimi-
nal case, the district court found that the ex-
pert could testify that a sexual assault victim’s
behavior following the event was consistent
with that of abuse victims and that her fail-
ure to report it for nearly a year did not ren-
der her claim untrustworthy. On appeal, the de-
fense argued, among other things, that the error
rate of the expert’s method was not established.
The court opined that “naturally occurring cir-
cumstances, such as the social stigma attached
to rape, may preclude ideal experimental con-
ditions and controls” (U.S. v. Simmons 2006,
p. 1123). They noted that trial-court discre-
tion is especially necessary in certain areas of
expertise, such as the social sciences, where one
cannot expect the same level of rigor observed
in the hard sciences. Instead, the court con-
cluded, other evaluative factors such as the ex-
pert’s personal observations, professional expe-
rience, and education and training were better
indicia of merit than were the Daubert factors.

As discussed below, there can be compelling
reasons to adjust standards of admissibility
across cases and circumstances. For example,
the level of knowledge that will assist the jury
depends on how well the jury can do without
the expert’s help, something that varies across
areas and issues. A concern is that one might
take from U.S. v. Simmons that error rate is
of secondary or minimal importance or that
those in the soft sciences may be unrealisti-
cally burdened by this factor. However, error
rate would almost always seem to be a criti-
cal consideration because it goes to the heart of
helpfulness (see further below). Further, in U.S.
v. Simmons, the court may have partly mixed
testability or error with experiment. An exper-
iment, of course, is a study in which the in-
vestigator manipulates variables. It is a given
that for practical or compelling ethical reasons,
experiments are not always feasible. Neverthe-
less, other research methods can be used to test
knowledge or error rates. Much research on
astronomy, for example, uses nonexperimental
methods, and yet methods can be tested and
trustworthy knowledge can be produced. Thus,
it is one thing to recognize that experimental
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methods for appraising error rate are some-
times precluded, but another to thereby con-
clude that error rate cannot be assessed. Addi-
tionally, were it true that error rate could not
be assessed (as is sometimes the case in areas of
science given one or another limitation, such as
the state of measurement tools), then it would
usually also follow that a method could not be
and has not been tested. Should a court take the
position that expert evidence is admissible even
if a method cannot be or has not been tested and
thus has an unknown error rate (which theoret-
ically could vary from 0% to 100%)? In such
a circumstance, how could an expert’s educa-
tion, experience, and personal observation off-
set these major scientific shortcomings and ren-
der opinions trustworthy and helpful?

Many decisions admit testimony in areas in
which disagreement is prevalent among scien-
tists or experts. In S.M. v. J.K. (2001), simi-
lar reasoning was used when the district court
permitted the testimony of a psychiatrist, who
had diagnosed posttraumatic stress disorder
(PTSD). In attempting to block admission, the
defendant argued that the psychiatrist did not
use the current edition of the Diagnostic and Sta-
tistical Manual of Mental Disorders (DSM). The
psychiatrist acknowledged relying on his own
understanding of the disorder coupled with
the DSM criteria. This admission is of inter-
est, although not necessarily decisive, because
changes in diagnostic criteria may or may not
be substantive, and scientific advances may take
place after the publication of one version of the
DSM and before the publication of the next
version, which may incorporate those develop-
ments. In S.M. v. J.K., the court attached great
importance to the fact that the updated version
of the DSM, which had come out between the
time of the psychiatrist’s evaluation and the time
of the Daubert challenge, contained diagnostic
criteria consistent with those the psychiatrist
had used (i.e., the psychiatrist had anticipated
the changes).

In affirming the decision, the appellate judge
noted that the diagnosis of PTSD represents an
area in which mental health experts may rea-
sonably disagree. This is obviously true, but it

would not seem to provide an affirmative ra-
tionale for admitting testimony and certainly
not a foundation for concluding that some sci-
entifically based standard had been satisfied.
Politicians disagree, members of the clergy dis-
agree, and we sometimes disagree with our fam-
ily members, which does not make any of these
activities scientific.

As is not uncommon, in S.M. v. J.K., the
judge referred to the capacity of the jury to
sort out the potential deficiencies in the expert’s
method. Quoting Daubert, the judge held that
“[v]igorous cross-examination, presentation of
contrary evidence, and careful instruction on
the burden of proof are the traditional and ap-
propriate means of attacking shaky but admis-
sible evidence” (S.M. v. J.K. 2001, pp. 921–22).
Numerous district court cases cite S.M. v. J.K.
and its rationale as precedent to allow “shaky
but admissible evidence.” For example, in Roe
v. Nevada (2007), a trial court case, S.M. v. J.K.
was cited when an expert’s diagnosis of PTSD
was challenged but allowed. The court held that
mental health experts often disagree and that
the onus was on the jury to decide which expert
was more credible. What the court did not ex-
plain was how a jury of laypersons is expected
to decide between two conflicting experts, each
of whom presents a plausible but disputed view.

In Sundstrom v. Frank (2007), a defense ex-
pert in a civil case testified that gender iden-
tity disorder (GID) is not a legitimate health
condition and that the DSM, which includes
the disorder in its diagnostic nomenclature, is
not authoritative on this matter. The plaintiffs
challenged the psychologist’s testimony, argu-
ing that it was not based on reliable method-
ology or scientific research. The district judge
admitted the testimony, despite acknowledging
that the expert offered no scientific basis to re-
ject the DSM classification; the books and ar-
ticles the expert cited were not peer reviewed;
the expert’s methodology was not tested; and
the expert had not shown an acceptable error
rate. The Court held that mental health expert
testimony that may not meet Daubert/Rule 702
standards can nevertheless be admitted if the
expert’s training and professional experience
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provide an alternative means for assessing relia-
bility and provided that the opinions fall within
the range in which experts may reasonably dif-
fer. The Court noted that those challenging
the testimony did not prove it fell outside this
range. The Court also indicated that the ex-
pert’s clinical experience with relevant patient
populations was very important in its decision,
something that could be seen as contrary to
Kumho Tire, which indicates that experience is
not a substitute for scientific evidence.

In contrast, in Alvarado v. Shipley Donut Flour
& Supply (2007), an employment discrimination
case, expert testimony was proffered to prove
that all of the 15 plaintiffs suffered from PTSD
due to their work environment. The judge ex-
cluded the testimony, indicating that the plain-
tiffs did not address the Daubert factors. The ex-
pert used a structured interview technique that
was not published and did not show that her
specific procedure was based on established or
reliable methodology. Rather, she argued that
her own experience and knowledge were more
trustworthy than available interview methods
that had been subjected to scientific study. The
court also stated that the potential error rate
weighed heavily toward excluding the evidence.
The opposing expert cited a treatise showing
that the average conditional risk of PTSD was
from 9.2% to 20.9%, and yet the expert had di-
agnosed every plaintiff as having the condition.
In contrast to Sundstrom v. Frank (2007), the
judge also indicated that the expert’s 23 years of
experience did not permit her to forego “per-
forming clinically sound and regularized proce-
dures to reach scientifically defensible conclu-
sions” (Alvarado v. Shipley Donut Flour & Supply
2007, p. 4, footnote 13).

Last, in Adams v. NVR Homes (2001), ex-
pert testimony was permitted that addressed
plaintiffs’ emotional injury and the causal link
with exposure to a toxin. The expert’s conclu-
sions were based on clinical interviews and two
standard assessment questionnaires. The expert
rated each plaintiff’s stress based on results from
epidemiological research sponsored by the Na-
tional Institutes of Health. The judge ruled
against the defendants’ motion to exclude or

limit the expert testimony, emphasizing the ex-
pert’s application of standards that had already
been established through research conducted
by a reputable organization.

These cases illustrate the diversity of stan-
dards and criteria across Daubert challenges.
For example, although some judges accord
heavy weight to experience, others place pri-
mary emphasis on the expert’s methodology.
Some judges tend to allow the testimony and let
the contending side cross-examine to disprove
the expert’s assertions, and other judges tend to
exclude it due to such flaws as unacceptable er-
ror rates. Given divergence in outcomes once a
case gets to trial and in guidance emerging from
the court cases to date, a rather stark question
emerges: How is a mental health professional
to prepare and proceed given these variations?

ADMISSIBILITY FROM THE
EXPERT’S PERSPECTIVE:
INTERNAL VERSUS
EXTERNAL STANDARDS
Obviously, an MHP cannot testify unless the
judge allows it. However, most involvement in
expert activities is voluntary, and hence even if
permitted or potentially permitted to testify, an
expert can usually opt out of the activity. Ulti-
mately, then, there are two basic ways MHPs
can approach admissibility.

At one end of the spectrum, an expert can
seek to testify whenever the court will allow it,
without regard to the scientific status of meth-
ods. One can consider this the adoption of ex-
ternal standards. At the other end of the spec-
trum, the MHP can adopt internal standards.
If, in the MHP’s view, a method does not meet
the spirit of the court’s intended guidelines, the
expert can forgo involvement.2 For example, if

2We do not mean to be literal here, and it might seem contra-
dictory to suggest that one should adopt internal standards
by adhering to someone else’s (the court’s) external standards.
We are emphasizing the spirit of the court’s intent, which is
to use science to assist in reaching just resolution of disputes.
Thus, we are arguing for experts to support principles of jus-
tice that are embedded in the normative values or best aspects
or intentions of the legal system.
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asked to perform a certain type of assessment
or testify on a particular topic, the expert, who
might be willing to participate in courtroom
activities under other circumstances, may turn
down the case. Alternatively, after completing
a forensic evaluation, one might conclude that
the results are insufficiently clear to reach trust-
worthy opinions.

Given the gravity of courtroom issues; the
desire to enhance, rather than diminish, one’s
own profession; and training in science that
may provide refined capacities to separate out
the scientific wheat from the chaff, there are
compelling reasons for experts to adopt internal
standards and surely many instances in which
they do so. Generally, when evaluating the ac-
curacy of our methods and potential court-
room suitability, the most trustworthy guidance
comes from the outcome of well-conducted sci-
entific studies and not from subjective impres-
sions or self-appraisal. Considerable literature
shows that subjective appraisal of judgmen-
tal accuracy is surprisingly difficult and com-
monly leads to overestimations (Faust 2010a,b;
Gilovich et al. 2002; Sieck & Arkes 2005). Ex-
perts across many applied fields (e.g., medicine,
psychiatry, psychology) are often considerably
more confident than objective measures of their
accuracy warrant.

An expert who strives to comport with the
spirit of the court’s intent on scientific mat-
ters, however, will confront numerous legal fac-
tors that have been cited for appraising admissi-
bility, considerable variation in legal decisions,
and inconsistency in the court’s use of concepts
and terminology. Decision making is easy when
standing on all of the factors relating to admis-
sibility is consistent, but this is the exception.
More often, standing on the factors will con-
flict. For example, a method that is broadly ac-
cepted within a subgroup of practitioners may
still have a high error rate. The courts have indi-
cated that various lists of factors are illustrative
and not exhaustive, and have usually presented
them in a nonprioritized, nonhierarchical fash-
ion. Courts have also argued for the flexible
use of factors, have not agreed on how many

factors must be satisfied (e.g., at least one, some,
or most), and have differed in describing their
meaning, analysis, and application. If, as is the
case, legal decisions themselves have conflicted
with one another, then it is one thing for MHPs
to pursue the adoption of internal standards that
emphasize the court’s best intentions and an-
other to develop methods of analysis and prag-
matic guides that foster this aim.

When dealing with these complexities, the
expert may take some solace in recognizing that
the development of admissibility standards is
a work in progress. Daubert seems to have ex-
erted a salutary effect, in particular by allow-
ing greater latitude in admitting testimony in
areas in which the science is well founded but
relatively new (and, thereby, not yet generally
accepted) and in excluding testimony based on
highly flawed or junk science. Thus, although
the situation is fluid and considerable complex-
ities remain both for the legal and scientific par-
ticipants, the overall trend seems to be progres-
sive. MHPs can contribute to these advances
through informed, competent, and principled
participation in the process.

LANGUAGE AND CONCEPTUAL
TRANSLATIONS
Many problems in the behavioral science and
law interface stem from differences in language
usage and conceptualization that create misun-
derstandings, even when there may be consid-
erably greater commonality than is recognized.
It is thus helpful to examine certain key con-
cepts and terms not only to clarify differences,
but also to identify similarities that surface ap-
pearances might obscure.

Reliability
As noted, the court’s use of “reliability” usually
mirrors the MHP’s use of the term “validity.”
This does not leave a legal term for the MHP’s
concept of reliability, which is perhaps best
explained to the courts as comparable to consis-
tency of observation. An MHP could point out
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to the judge that consistency of measurement
is generally a precondition for accuracy. For
example, suppose an intelligence test generates
very different results for the same individual
across three testing sessions, such as scores of
60, 100, and 140. If a test cannot even predict
itself, it will not predict other things.

Methodology
The courts have differed greatly in the use of the
term “methodology” and its conceptualization.
For example, methodology might be equated
solely with the procedures used to collect infor-
mation and not include the steps taken to ana-
lyze or interpret that information. In a case in
which one of the authors was involved, a judge
decided that the use of a standard statistical test
established admissibility, despite gross misap-
plication of the method (e.g., pulling members
out of the control group without any scientific
justification until a statistically significant dif-
ference was obtained). In the judge’s view, the
methodology was the use of the statistical test
itself; the rest was interpretation.

In science, methodology is usually thought
to encompass the range of procedures followed
from collection of information or data to the in-
terpretation of those data or results. For exam-
ple, with a psychological test, the methodology
might include administering the measure, scor-
ing and tallying the results, and interpreting the
outcome. Interpretation might be based on sci-
entifically derived decision rules or procedures,
or alternatively on impressionistic methods that
may or may not have been formally studied.

Understandably, the court seeks to maintain
the distinction between methods and conclu-
sions. Admissibility determinations are not
intended to enter into debates about whose
conclusions are correct but rather whether
the underlying methodology that generated
the conclusions was sound. It might help if the
courts recognized methodology as the totality
of procedures used to collect and interpret in-
formation, in contrast to the outcome of those
procedures, or the conclusions that result from

that methodology. Procedures used to interpret
information are clearly part of methodology,
require scrutiny in admissibility decisions, and
can be separated, albeit imperfectly, from the
conclusions or outcomes that result.3

In some areas of science, interpretation is of-
ten relatively straightforward or explicit, unlike
the challenging circumstances that commonly
face MHPs. For example, using a complex set
of data or tests to draw inferences about psy-
chological characteristics or future outcomes
is typically far more difficult than determining
whether skid marks exceeded 200 feet. In ap-
praising admissibility, judges who view method-
ology narrowly may underweight or disregard
interpretive procedures and view them as per-
taining mainly to arguments about the accuracy
of conclusions. This approach can be unnec-
essarily restrictive because in some cases data-
gathering procedures are sound but interpretive
procedures are highly flawed. Consequently, a
broader view of methodology may be essential
in separating good science from weak or junk
science. It is a cliché that interpretation depends
on the quality of data, but quality data can be
rendered useless (or worse) by poor interpretive
practices, which is one reason MHPs may want
to carefully weigh the potential benefits offered
by formal methods for data interpretation.

Helpfulness and Its Similarity
to Incremental Validity
The court’s conceptualization of helpfulness is
very close to the psychometric/scientific con-
cept of incremental validity. Incremental va-
lidity is a critical but often underappreciated
consideration in the mental health field. By
helpfulness, the court means that expert tes-
timony assists in making some fact more or
less probable in comparison to the judgments

3Admittedly, even this separation is somewhat artificial be-
cause the ultimate justification for methodology is its efficacy
in generating accurate conclusions, and thus within science
and philosophy of science, methodology and conclusion are
inextricably linked.
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that laypersons can achieve without the expert’s
help. Similarly, incremental validity refers to
the impact that additional information has on
the accuracy achieved through already available
information (Sechrest 1963). If the additional
information further enhances accuracy, it is said
to yield incremental validity. Additional infor-
mation will not always add to accuracy (e.g.,
it may be entirely redundant with other in-
formation), and it can even lead to decreased
accuracy when a less predictive variable or a
flawed one is combined with other, better pre-
dictors. As a parallel, imagine what can happen
when a confident-sounding but highly fallible
doctor recommends a surgical procedure that
three other, more proficient, doctors have ad-
vised against performing. (Discerning the pre-
dictive power of variables alone or in combina-
tion is often difficult, and mistakes are especially
common when subjective methods are used; see
Faust 2007.)

Incremental validity partly depends on the
accuracy achieved before new information is
added. If available methods yield very limited
accuracy, adding a modestly effective predictor
may be beneficial, whereas adding such a vari-
able to a robust set of predictors may do little or
no good or even have a detrimental effect. Sim-
ilarly, the potential help that expert testimony
provides depends on how well the trier of fact
can do without it. For example, if a criminal de-
fendant has giant hands and is missing half of
his right thumb, expert testimony is probably
not required to interpret a plaster impression
of a handprint from a fall in the mud. From the
standpoint of incremental validity, applying a
flexible standard to requirements for accuracy
is sensible because the aim is to achieve im-
provement, which partly depends on the start-
ing point. If an expert could assist a jury that
would otherwise achieve 60% accuracy instead
achieve 75% accuracy; a jury that would other-
wise achieve 75% accuracy instead achieve 90%
accuracy; and, finally, a jury that would achieve
75% accuracy do no better; there seems to be
no fundamental inconsistency in granting ad-
mission to the expert in the first two instances
and denying it in the third.

“Extrapolation” and “Fit” and Their
Similarity to “Generalization”
When the court considers whether a method
that works well for some purpose (e.g., predict-
ing violence in the treatment setting) also works
well for some other purpose (e.g., predicting vi-
olence after release), the use of the terms “ex-
trapolation” and “fit” tracks closely with the sci-
entist’s intended meaning for “generalization.”
The court is acutely aware that methods that
work for some purposes or determinations may
not be effective for other purposes.

CONCEPTUALIZING DAUBERT
AND RELATED CRITERIA
What can MHPs make of the sometimes
baffling array of factors cited in admissibility
decisions? How are they to conceptualize and
apply them when appraising whether methods
meet admissibility standards and the spirit of
the court’s intent? What can a judge be ex-
pected to know, and are certain misconceptions
common? There are no set answers to these
questions as, for example, judges’ proficiency
in science and application of criteria can vary
considerably. However, we can offer certain
guides, which we direct mainly toward the four
Daubert criteria, given their importance. We
start by offering a framework for conceptual-
izing and prioritizing the Daubert criteria, next
point out critical considerations in appraising
standing on these criteria, and then touch on
key areas in science in which misconceptions
are common among the legal community and
MHPs might take pains to foster greater clarity.

Scientists are unlikely to view the Daubert
criteria as necessarily being coequals. For ex-
ample, suppose quality research demonstrates
that a procedure for predicting recidivism has
an extraordinarily high error rate. Is this re-
sult neutralized by general acceptance within a
subdiscipline of the scientific community that
more or less ignores the method’s shortcom-
ings? A method with a problematic error rate is
unlikely to help resolve legal disputes. Thus,
our working premise is that a method’s ac-
curacy often should be the most important
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Can the method be tested?

Has the method been tested?

NO 
direct 

evidence

YES

NO 
direct 

evidence

YES

What is the evidence on accuracy/error rate?

(A) Direct evidence (B) Indirect, inferential evidence

Publication in
peer-reviewed journal?

NO YES

What is the level of
acceptance? 

PERFECT 
accuracy

ZERO
accuracy Uniformly 

REJECTED
Uniformly 

ACCEPTED

Figure 1
Hierarchical ordering of Daubert criteria and separation by direct versus indirect evidence.

factor when considering courtroom application
or admissibility (assuming that such nonscien-
tific factors as relevance and comprehensibility
are satisfied).

If a method either cannot be tested or has
not been tested, there will be no direct scientific
information on the method’s accuracy. These
relations are set forth in Figure 1, which ad-
dresses evidence bearing on a method’s accu-
racy. As depicted in Figure 1, one can first ask
whether a method can be tested scientifically.
If the answer is no, there cannot be direct sci-
entific evidence on that method’s accuracy. If
the answer is yes, one can next ask whether the
method has been tested. As with the first in-
quiry, if the answer to the second inquiry is no,
there will be no direct scientific evidence on
accuracy. If the answer to both of these initial
inquiries is yes, then one can proceed to exam-
ine direct studies on accuracy. As depicted in the
last line of Figure 1, direct studies may show

results ranging from the hypothetical extremes
of perfect accuracy to total inaccuracy.

A negative answer to either of the first two
inquiries might seem final, although the court
might still consider indirect forms of evidence
on a method’s accuracy (see also the previous
discussion of illustrative decisions). However,
given the central importance of these first two
questions, we start by examining the concept of
known error rate and its relation to testability
or falsifiability.

Known Error Rate/Accuracy of
Methodology and Its Relation to
Testability (Falsifiability)
Although Daubert and related decisions set
forth “known error rate” as a potential crite-
rion, there would seem to be little purpose in
evaluating the error rate unless that information
had potential value. Would a scientist indicate
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that the error rate for a method has been deter-
mined but then not bother to report the result?
Obviously, error rates of, say, 10% versus 90%
would have substantially different implications
for courtroom utility. Knowing the error rate is
not an end in itself but is of value because know-
ing it can help inform us about courtroom util-
ity. The flip side of the error rate is the accuracy
rate, and we wish to determine if that accuracy
rate is sufficiently high to support admissibility.

Due to factors such as limits in theoretical
formulations, the logical structure of assertions,
or the current status of measurement tech-
niques, many scientific hypotheses or knowl-
edge claims cannot be tested or are not testable
at present. For example, a neuropsychologist
may claim that some method can identify brain
injury that is not detectable through other
means, but if one lacks independent means of
detection, it may not be feasible at present to
appraise the accuracy of the expert’s technique.
Alternatively, if the method can be but has not
been tested, the error or accuracy rate is poten-
tially knowable but presently unknown.

It would seem highly pertinent to a Daubert
determination, if not dispositive, to learn that
a method cannot be tested or has not been
tested and hence is of unknown value. When
a method’s accuracy is unknown, resultant con-
clusions are often highly speculative and poten-
tially prejudicial given what may be the appear-
ance of scientific respectability. Failure to meet
such a basic requirement would obviously also
seem to place the method’s trustworthiness in
doubt and, as follows, its helpfulness and rel-
evance. Although the concept of falsifiability
(testability) and its appraisal are fraught with
complexities, in the courtroom context a re-
lated inquiry that often proves much simpler
and useful is simply to ask whether the method
has been tested. Sometimes the answer is no.

Potential Conflicts Among Daubert
Criteria and Direct Versus
Indirect Evidence
If a method can be and has been tested sci-
entifically, direct evidence about its accuracy

will be available (at least for the applications
that have been investigated). This direct evi-
dence can range from providing powerful and
near-definitive support for positive or negative
conclusions about a method’s accuracy to very
limited and flimsy evidence that is minimally
informative. In addition, as noted, two other
criteria—publication in peer-reviewed sources
and general acceptance—have been given con-
siderable emphasis in Daubert decisions.

Unlike the outcome of direct studies on
a method’s accuracy, publication in peer-
reviewed sources and general acceptance
provide indirect or inferential evidence about
efficacy, as they are not strictly derivatives of
direct studies. Standing on these additional
factors and the outcome of direct studies,
given their relative independence, may deviate
from one another. For example, a method that
has never been tested, or one that has been
tested and repeatedly shown to yield very poor
accuracy, might still be embraced within at
least a subgroup of the scientific community.

Returning to Figure 1, the right side de-
picts these two additional sources of evidence
about a method’s accuracy, both of which can
be considered indirect or inferential. As a
whole, Figure 1 encompasses the four major
Daubert factors. Within scientific communities
or at least among the practitioners of methods,
standing on questions across the left side
perhaps usually should, but do not necessarily,
determine standing on questions along the
right-hand column, setting up the potential for
conflict among the Daubert factors.

When standing across all Daubert criteria is
consistent, potential differences in their relative
importance is largely irrelevant (because it will
not alter appraisal), and the positive or nega-
tive implications would seem clear. The inter-
esting and perhaps more typical situation is one
in which standing across criteria is inconsistent
or conflicts. Competent practicing scientists are
unlikely to consider all of the criteria equally
important when appraising merit. For example,
universal rejection of an idea by respected mem-
bers of the scientific community would seem to
trump publication in a peer-reviewed journal.
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Considering the purposes for which the court
uses scientific evidence and methods, if one as-
sumes that a method is relevant, the primary
consideration may well be the method’s error
rate or accuracy. A method with a very unsat-
isfactory error rate would not help in deciding
legal matters and could have a strongly prejudi-
cial effect. For example, if a method for identi-
fying malingering is wrong more often than it is
right, it is likely to hinder, rather than promote,
sound legal determinations.

A method with a high error rate may still be
valued in ways by the scientific community, but
this does not necessarily translate into court-
room utility. For example, the method might
provide a good starting point in pursuing a dif-
ficult research problem, or the field may be in
an early stage of development and the method
may be the best choice among limited alterna-
tives. It is a mistake to assume that publica-
tion in a peer-reviewed journal or acceptance
among members of the scientific community
necessarily equates to evidence for a method’s
accuracy—sometimes it does and sometimes it
does not.

Working from Figure 1, one can first ask
whether there can be and is direct evidence of
the method’s efficacy. If studies can and have
been conducted, they may be predominantly or
exclusively negative and show poor accuracy. It
is probably obvious how these entries that fall
under the overall category of direct evidence
relate to Daubert criteria involving falsifiability/
testability and knowledge of the method’s error
(or accuracy) rate.

If the answer to either of the first two
queries on the left side is negative, one can
certainly question the power of positive an-
swers to queries on the right side to overcome
such negation. If publication or level of ac-
ceptance is not based on studies demonstrat-
ing accuracy for the courtroom application,
can meeting either of those criteria truly off-
set negative answers to questions about direct
evidence? Also, careful inquiry may show that
publication or acceptance among certain indi-
viduals does not particularly support, even in-
ferentially, a method’s accuracy. For example,

publications on the method may be predomi-
nantly negative.

The court’s consideration of publication sta-
tus and acceptance are intended to account for
the informed judgments of the scientific com-
munity, something that certainly can be useful
and represents a clever bootstrapping approach.
However, the gatekeeper role seemingly directs
the judge’s attention predominantly to inquiries
about the existence and status of direct evidence
on a method’s accuracy, especially in instances
in which standing across the Daubert criteria is
inconsistent or conflicts. (Of course, this often
sets up the need to make the most difficult and
technically demanding judgments.) It follows
that when indirect markers conflict with more
direct markers, it is often the latter that are cor-
rect or most informative. It is when direct stud-
ies yield ambiguous results, or fall somewhere
within the inner bounds of the extreme ends of
the continuum represented at the lower left of
Figure 1, that indirect forms of evidence may
provide the greatest potential assistance. For
example, when the direct evidence is more posi-
tive than negative but not overwhelmingly so, a
strong consensus within the scientific commu-
nity that the method works well and the nega-
tive results are research artifacts can help clarify
status. To illustrate such a possibility, a meta-
analysis might show a strong relation between
the quality of research and the level of support
for a method, leading to the scientific commu-
nity’s positive appraisal. The point at which di-
rect studies have produced too great a mix of
negative outcomes to defer to indirect evidence
that is more favorable is not easily decided and
undoubtedly will remain a matter of debate un-
til more is known about how to predict the out-
come of scientific efforts.

If direct evidence on a method’s accuracy is
often most informative or probative and poten-
tially trumps indirect evidence, determining the
availability and status of such evidence is a high
priority in a Daubert analysis or challenge. Of
course, it is often a good deal easier to deter-
mine whether, say, a method has been published
than to properly evaluate the outcome of stud-
ies that directly examine a method’s efficacy.
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APPRAISING LEVEL OF
ACCURACY IN COURTROOM
APPLICATION: SOME KEY
CONSIDERATIONS
Evaluating the accuracy of methods for court-
room application involves a blend of tradi-
tional or routine scientific criteria and more
specialized considerations. There is no need to
overview psychometric fundamentals, as many
readers have detailed knowledge of the subject
matter. Rather, we emphasize certain points of
particular importance in the mental health–law
interface that may tend to be overlooked or that
often create confusion. Given space constraints,
our discussion is limited to a brief overview of
key aspects, with more detailed treatment avail-
able elsewhere (see Faust 2010a).

Validity Is a Specific, Not
a Global, Quality
A broad assertion that one or another test or
method is valid can be highly misleading be-
cause validity is a specific quality, not a general
one. As stated in the Standards for Educational
and Psychological Testing (1999), “It is the inter-
pretations of test scores required by proposed
uses that are evaluated, not the test itself. When
test scores are used or interpreted in more than
one way, each intended interpretation must be
validated” (p. 9, emphasis added). As is well
known, accuracy can vary widely in relation to
multiple factors, such as the questions being ad-
dressed and the populations being studied. For

example, various sociodemographic character-
istics (e.g., age, gender, or racial and cultural dif-
ferences) may alter a test’s effectiveness. When
addressing breadth of application, MHPs of-
ten use the term “generalization,” whereas the
courts use “fit” or “extrapolation”; the latter
also relate to such legal factors as helpfulness
and relevance.

The purposes for which a test has been
shown to be valid may have a direct connec-
tion to a legal issue under consideration, an un-
certain connection that requires considerable
extrapolation, or no apparent connection at all.
For example, a psychologist conducting a cus-
tody evaluation may administer a test measur-
ing some fairly narrow facet of intellectual abil-
ity with no obvious bearing on parental capacity.
A judge may well view a test or method with no
established relation to a legal issue as lacking
helpfulness and relevance.

It is often not easy to anticipate or intuit
the extent to which changes in circumstances
impact generalization, and it is usually highly
preferable to have adequate scientific data on
the matter. At times, seemingly small changes
may produce fairly large effects and vice versa.
Absent adequate study, predicting generaliza-
tion is not a precise or well worked out science.

Some of the dimensions that might enter
into the evaluation of generalization are set
forth in Figure 2, which can serve as an or-
ganizational scheme. Each column represents a
range from a hypothetical ideal to the hypothet-
ical worst-case scenario. For example, looking

Degree of 
alteration 

Research 
coverage of 
alterations 

Outcome of 
research on 
alterations 

Knowledge of 
adjustments 

required 

Effectiveness 
of required 
adjustments 

Ideal case: None Complete No change Complete Completely 
effective 

…
 

… … … …

Worst case: Complete None 
Complete
change None 

Completely 
ineffective 

Figure 2
Aspects and dimensions that potentially affect generalization.
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at the second column, if the conditions of appli-
cation in the instant case are identical to those
under which the measure has been validated,
generalization would seem more or less assured
(the qualification “more or less” being neces-
sary because, among other things, there may
be some error in the initial findings). It can
be argued that no two conditions are exactly
alike; hence, the posited ideal case of no alter-
ation is viewed as hypothetical. Real-life occur-
rences will fall somewhere between these ex-
tremes, and, all else being equal, the greater the
difference between the validating studies and
the current application, the greater the con-
cern about generalization. Additional consid-
erations include the amount of research on the
impact of alterations, especially those germane
to the task at hand or the alteration made in the
present instance, the outcome of such studies,
and, if and as needed, knowledge about correc-
tive procedures. That level of knowledge may
vary, as may the effectiveness of corrective pro-
cedures. Again, knowledge about such matters
as needed adjustments and their effectiveness
are case specific; that is, they are of little or
no use if they are not applicable to the current
circumstances.

Scientists and experts often must live with
considerable ambiguity, and it would be most
welcome if one could place forensic evaluations
at their positions in the columns in Figure 2
and if the exact meanings and implications of
those positions were clear. Although such clar-
ity is typically lacking, what seems clear are sit-
uations in which one is at the relative extremes
(e.g., when alteration is either minimal or very
considerable, or when background knowledge
of case-relevant alterations is either extensive
or nil).

Fidelity of Generalization to
Courtroom Situations
A closely related issue is the extent to which
research parallels the application in the instant
case or the legal question being addressed. This
question is the same as asking whether the re-
search has external validity or, as it is sometimes

called, ecological validity [although Brunswick
(1947), who initially coined the latter term, used
it differently]. Questions about external validity
are often essentially questions about generaliza-
tion or fit/extrapolation because of the potential
differences between the questions and contexts
addressed in background studies versus those
pertinent to the legal application.

Questions about fidelity are often highly
pertinent in legal work because clinical and
forensic matters may show limited overlap or
involve distinct issues. For example, although
there may be high-quality research on the iden-
tification of dementias, the legal questions in a
case may involve competency to make out a will
and grasp certain matters, issues that a determi-
nation of dementia, by itself, probably will not
resolve. One of the most significant advances in
forensic psychology has been the development
of methods and research that address legal ques-
tions more directly; Grisso’s (2003) work pro-
vides a leading example.

Types of variables. When considering the
connection between research and legal issues, it
can help to distinguish between different types
of variables the court addresses. For example,
some courtroom issues involve physical entities
(e.g., the occurrence of brain damage), some in-
volve events (e.g., whether or not sexual abuse
occurred), and others involve hypothetical con-
structs (e.g., quality of life). Constructs have a
very important place in the courtroom and in
science, but research on constructs may be very
difficult to relate to courtroom concerns in a
concrete or direct manner, especially when the
court cites broad touchstones. For example, ex-
actly how would a researcher study or address
“quality of life,” “parental capacity,” or what is
“in the best interests of the child”? Such broad
conceptualizations often cannot easily be shoe-
horned into the confines of scientific method-
ology and are frequently value-laden; that is,
they are at least partly instantiations of dif-
ferent value systems and interpretations rather
than matters that relate solely to the facts of
nature, so to speak. A just or fair legal system
must incorporate values into its dictates, but it
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is this invaluable core of moral substance that
often makes the translation to scientific study
a challenging methodological puzzle. Attempts
to capture such matters through operational
definitions will almost inevitably fail because
hypothetical concepts are not reducible to a set
of observations [see Cronbach & Meehl’s (1955)
classic article on this topic].

Factors that produce inflated research out-
comes. Studies are sometimes conducted un-
der conditions that tend to produce inflated
or unrealistic indications of a method’s accu-
racy in comparison to the success achieved
in typical legal applications. [A detailed pre-
sentation and explanation of such pseudoac-
curate methods in the identification of sex-
ually abused children appears in Faust et al.
(2009a,b) and Bridges et al. (2009).] For exam-
ple, a study might examine distinctions between
extreme groups, whereas the courtroom task in-
volves much less extreme and far more difficult
differentiations.

An expert, for example, may have used a bat-
tery of tests to identify mild brain injury, but
research on the method may primarily involve
much more severely injured groups. Further,
the control or comparison groups in such stud-
ies may be composed mainly of not just nor-
mal individuals but rather of high-functioning
normal individuals. Research showing that a
method can separate extreme groups does not
necessarily establish its capacity to make less
coarse discriminations.

In many circumstances, courtroom ques-
tions do not involve the distinction between
what is clearly normal and what is clearly abnor-
mal, such as differentiating between severe de-
pression and a completely unremarkable mood
state. Rather, one may be trying to differenti-
ate between an individual for whom there are
reasons to suspect a condition is present and
who indeed has that condition, as opposed to
an individual for whom a condition is suspected
but who does not have that condition. Alterna-
tively, one may be trying to distinguish between
a person who appears as if he may have condi-
tion A (e.g., PTSD) but in fact has condition B

(e.g., generalized anxiety disorder), and a per-
son who appears as if he has, and does have,
condition A.

Researchers sometimes try to circumvent
problems in the formation of comparison
groups by limiting themselves to individuals
whose conditions can be identified with cer-
tainty or near certainty. For example, an in-
vestigator studying malingering detection may
limit the experimental group to individuals for
whom there is exceptionally strong corrobo-
rating evidence of exaggeration, and compare
them to individuals for whom there is no reason
to suspect exaggeration. A problem with these
designs is that there are often strong reasons
to believe that such respective subgroups dif-
fer from their larger overall groups; that is, the
subgroups of malingerers differ from the overall
group of malingerers, and the nonmalingerers
also differ from their overall subgroup. Typi-
cally, the subgroups are more extreme than their
respective overall groups. For example, the sub-
group of malingerers may exaggerate in a much
more blatant or extreme manner than is typical
in the group they presumably represent. Ob-
viously, if one restricts study to more extreme
cases, distinguishing between those with and
without the condition often becomes consider-
ably easier and misrepresents both the success
achieved in real-life applications and the fea-
tures that help distinguish the groups of inter-
est. For example, exaggerators who are extreme
or can be detected with relative certainty likely
differ from those who have not been detected
or who are more difficult to detect. Of what real
value is it to study a group of individuals who can
be detected through other means when one is
interested in learning to detect those who can-
not be identified through other methods? And
if an individual can be detected through other
means in a manner that is nearly definitive, the
presence or absence of exaggeration is less likely
to be contested in the courtroom. In the court-
room, one is more likely to be dealing with an
individual whose status is in dispute, and yet the
expert may have used methods only shown to
be effective for identifying persons whose status
is more or less not in dispute.
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Balance of the Literature/Mixed
Literature
In some situations, the balance of literature
on a method and its particular application is
overwhelmingly positive or negative, perhaps
as shown through properly conducted meta-
analysis. Such situations are usually straightfor-
ward, but the more complex and usual circum-
stance is one in which the literature is mixed.
When outcomes are mixed or highly conflict-
ual and the studies yielding positive or negative
outcomes demonstrate no clear methodological
superiority, it usually means the profession it-
self has not been able to decide the issue. If the
profession cannot resolve an issue, how could
the trier of fact do so in the course of a trial or
how could the method be of much use in the
legal setting? Exactly where this dividing point
lies between too much ambiguity in research
outcomes and enough consistency to reach a
trustworthy determination is difficult to say. Al-
though there are gray areas, there are also cer-
tainly instances in which such determinations
would seem to be clear (e.g., when almost all of
the research on a method’s efficacy yields neg-
ative outcomes).

Distinguishing Between Level of
Supportive Evidence, Statistical
Significance, and Level of
Predictive Accuracy
Distinctions should be maintained between the
amount of supportive evidence for a conclu-
sion or association, statistical significance, and
level of predictive accuracy. For example, a
judge hearing the phrase “statistically signifi-
cant” might form a misimpression of its mean-
ing or substantially overestimate a method’s
accuracy. There can be massive evidence sup-
porting a relation between two variables and
virtually no chance that the association is
merely a product of chance (e.g., the proba-
bility level may be, say, below 0.000001), and
yet the level of predictive accuracy can still be
very poor. For example, a developmental study
comparing thousands of children who average

one month’s difference in age may show with
virtual certainty that the older children out-
perform the younger children on some cogni-
tive measure. However, the difference might be
miniscule (e.g., about one-half of 1%) and pro-
vide almost no help in predicting other things,
such as school performance.

Of course, the presence or absence of statis-
tical significance, the amount of evidence that
supports that relationship, and the strength of
association (or level of predictive power) are
largely separate matters. A probability ( p) value
does not indicate the strength of association or
the level of predictive accuracy, but rather only
the likelihood that the result or obtained as-
sociation is a product of chance. Nevertheless,
some experts may contend that p equates to a
method’s error rate, e.g., p < 0.05 may be de-
scribed as indicating less than a 5% chance of
error, a gross interpretive blunder. An individ-
ual without statistical training, however, might
be taken in by this falsehood.

Evaluating Positive and Negative
Cases and Obtaining Information
about Sensitivity and Specificity Is
Not Merely Preferential but Essential
A study may show (or suggest) that a method
almost never fails to identify a condition that
is present, something that might impress the
judge, and yet that method may be useless, as
can also be the case with research showing that
nearly all negative cases are identified correctly.
When evaluating a method, it is essential to
study accuracy identifying both positive and
negative cases, or both sensitivity and speci-
ficity. A method that identified every case as
abnormal would have a 100% sensitivity rate,
but a 0% specificity rate; the converse would
hold for a method that identified everyone as
normal. In the first circumstance, the test will
misidentify all normal individuals as abnormal,
and in the second instance, it will misidentify all
impaired individuals as normal, showing that it
has no discriminatory power and is worthless.
However, if only a normal or only an abnor-
mal group was studied, a seriously or completely
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flawed test might appear to be efficacious. Al-
though these hypothetical extremes are used for
explanatory purposes, they illustrate the need
to examine positive and negative cases. Error
rates for positive and negative cases may well
be unequal or asymmetrical, and thus informa-
tion on overall accuracy alone can be highly
misleading.

Determining sensitivity and specificity is of
limited utility by itself because one also needs
to know the relative frequency of positive and
negative cases in the setting of interest to de-
termine how often positive and negative iden-
tifications of the condition are correct. For ex-
ample, if 90% of individuals in a mood disorder
clinic have some form of depression, a test that
identifies almost everyone as depressed and has
very poor specificity will seem to be highly ef-
ficacious. For a further discussion of this topic
and the associated concepts of positive and neg-
ative predictive power, see Waller et al. (2006,
chapter 9). It is disturbing to realize how often
methods are applied in legal settings without
measurement of or concern about both sen-
sitivity and specificity, much less positive and
negative predictive power.

PUBLICATION IN A
PEER-REVIEWED SOURCE
Experts may need to counter common miscon-
ceptions about the peer review process, which
might be promulgated by an opposing expert
who is less than forthright. For example, a judge
might not realize that many texts, and perhaps
the specific source in question (e.g., the manual
for a test), are not peer reviewed. Additionally,
many nonscientists have misconceptions about
just what materials a review is based on or a
reviewer receives. For example, a judge may as-
sume that the reviewer is provided with the un-
derlying or raw data from a study as opposed to
simply the manuscript. These concerns may be
heightened considerably in the increasing num-
ber of instances in which studies are conducted
mainly or exclusively in the context of litigation.
One of the authors (D.F.) has been involved in
a number of cases in which the underlying data

from the litigation-based studies were obtained
and revealed outright fraud.

As previously discussed, a submission that
survives peer review, especially when a high-
quality journal is involved, can at least be said
to have passed some level of scientific scrutiny.
Although at times the level of scrutiny is rig-
orous, the fundamental purpose of peer review
is to determine whether an article merits pub-
lication for any of a variety of reasons, not to
formally codify a scientific assertion or finding
as established.

An essential feature of science is that it is self-
correcting; much that was originally believed or
is published in peer-reviewed outlets turns out
to be partly or largely wrong (as one can of-
ten confirm by picking up a 50- or 75-year-old
medical journal). Also, it may take dozens or
hundreds of studies to thoroughly investigate
and clarify the merits of methods or to resolve a
scientific controversy. A great deal of trial-and-
error effort, and sometimes whole-scale modifi-
cation, may be necessary before a methodology
achieves efficacy and the domains within which
it does and does not function effectively can be
clarified. It is often absurd to claim that one or a
few studies in a peer-reviewed journal establish
a method as scientifically well founded.

GENERAL ACCEPTANCE
General acceptance within the scientific com-
munity or by some subgroup of that commu-
nity would not seem to be of much import if
the method has not been researched or if stud-
ies have yielded predominantly negative find-
ings. In the soft sciences particularly, scientists
are sometimes selecting from tenuous or non-
verified propositions, trying to make the best
choice among limited or relatively weak op-
tions. There can be a considerable difference
between general consensus that a scientific idea
is well verified and consensus that it is the best
alternative currently available.

One must also ask, “Accepted by whom?”
Scientific fields are often broken into many sub-
groups and subdisciplines, and a method may be
widely accepted, for example, within a narrow
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subdivision of scientists (perhaps self-selected
as a group for this very reason) but not by most
others. Further, there may be discordance be-
tween those within a field who are primarily in-
volved in science as opposed to clinical practice.
For example, what the scientists reject or repu-
diate, a subgroup of practitioners may neverthe-
less embrace, such as beliefs about the meaning
of various responses on projective tests.

An expert might rightly claim that a group
accepts one or another theory or method,
but that acceptance may be based primarily
on unverified experience or impressionistic
judgment. As Daubert is obviously directed
toward the adequacy of scientific support,
unless acceptance is founded on scientific
evidence, these judgments would seem to be of
limited relevance or importance. Kumho Tire
similarly suggests that an expert’s experience
or experientially based impressions are not
important in comparison to scientific evidence
(or lack thereof). Additionally, statements or
beliefs about acceptance may themselves be im-
pressionistic and can be heavily skewed by one’s
reference group. Other sources, such as well-
conducted surveys, provide more dependable
information about breadth of acceptance.

AN ADDITIONAL KEY
CRITERION RELATED TO
DAUBERT: ADHERENCE TO
PRESCRIBED METHODOLOGY
Violations of prescribed methodology do not fit
neatly into any of the four main Daubert crite-
ria but could be placed under the fifth and less
emphasized factor, which involves the existence
and maintenance of standards that regulate the
technique’s operation. Alternatively, one might
argue that alterations in standard methods can
be captured under the criterion of falsifiability
or testability. The reasoning is as follows: If a
prescribed methodology is altered or violated,
the accuracy of the procedure that was actually
employed (versus the one that was supposed to
be used) may not have been tested or adequately
studied. For example, suppose an examiner re-
peatedly violates standard test instructions that

prohibit any feedback on the accuracy of re-
sponses. Routine test use presumes that an in-
dividual’s results are being compared to others
who completed the test under the same condi-
tions, and now the conditions have been altered.
Although there may be supportive research on
the standard procedure, the applicability of that
research to the altered condition may be highly
uncertain, and there may be no research on the
procedure that was actually used, leaving its ef-
fectiveness scientifically untested. (Given the
purposes served by standard procedures and the
problems that can result from their violation, it
would seem wise for experts to diligently avoid
unnecessary alterations.)

Methodology, as noted, includes not only
data gathering but also interpretive procedures.
There may or may not be standardized, objec-
tive methods for interpreting the data obtained
on psychological tests and interview techniques.
Further, whether available or not, interpreta-
tions may ultimately depend in part or mainly
on impressionistic (i.e., subjective) methods, or
what is often described as clinical judgment. If
interpretation is based primarily or solely on
impressionistic judgment, there may be no re-
search on the accuracy that such an approach
achieves for the task at hand.

For example, there may be studies examin-
ing the accuracy rate of an objective method,
such as the use of specified cut-off scores for
classifying test results. However, MHPs may
reject general adherence to such prespecified
interpretive or decision procedures and coun-
tervail them freely based on their judgment.
Consequently, studies examining the objective
method are somewhat, if not wholly, irrelevant,
because that is not the procedure ultimately
followed. Thus, experts might also think twice
before rejecting established, formal decision
procedures for methods that are scientifically
unproven or untested.

One may believe clinical judgment enhances
the accuracy of objective or statistical pre-
diction methods, but such claims themselves
are often subjective and do not rest on for-
mal studies examining the accuracy these alter-
natives accomplish. A large body of research
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indicates that increased overall accuracy is
rarely achieved by substituting clinical judg-
ment for objective methods that have been
properly derived via scientific study; rather,
accuracy is far more likely to decline, some-
times substantially (see Dawes et al. 1989, Faust
2010b). Thus, although an expert may commu-
nicate an impression about personal accuracy
or indicate that her experience suggests a cer-
tain or high accuracy rate, such beliefs can be far
off the mark and do not constitute formal scien-
tific support. Further, if only objective methods
have been studied but the expert does not follow
them, it may well be that the specific procedure
the expert used (one based on clinical or subjec-
tive judgment) has not been tested in any formal
scientific study, has an unknown error rate, and
has neither been published in a peer-reviewed
journal (or any journal for that matter) nor
gained general acceptance within the scientific
community.

Voluminous research shows that improved
or satisfactory accuracy in the mental health

field often depends on meticulous adherence
to the most scientifically sound methodology
that is interpreted as designed, not followed
or countervailed depending primarily on im-
pressionistic judgment (see Dawes et al. 1989,
Faust et al. 2009b, Grove et al. 2000). Proper
implementation of advances in the behavioral
sciences and law often rests on disciplined ap-
plication and not on subjective determinations
about whether the results they yield should or
should not be adopted. This is not to argue
for blind and unthinking adherence to what-
ever outcome a method might generate, be-
cause circumstances will arise in which there
is good reason to question a result (e.g., the
method has been grossly misadministered and
the score is likely rendered of little value).
However, in many circumstances in which one
believes generated results cannot be trusted,
the most sensible conclusion might simply be
that the outcome cannot be decided in a sci-
entifically sound manner and that one must
defer.

AUTHOR NOTE
This article is partly based on topics covered in the upcoming text, Ziskin’s Coping with Psychological
and Psychiatric Testimony, and in particular chapter 2 (Grimm 2010) and chapter 4 (Faust 2010a).
We have alternated our references to gender, rather than using the more awkward “he or she.”
We hope it is clear there is no intent to place one gender above the other.
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Opinion 
Evidence  

 
Expert evidence = opinion evidence  
 
Four types of opinion evidence:  
 

• Expert scientific evidence – Mohan  
• Expert non-scientific evidence – Abbey  
• Statutory expert evidence – Bingley  
• Lay opinion evidence – Graat 

 
 

Admissibility of 
Expert Opinion 

Evidence  
 

 
Admissibility determined in a voir dire. The expert may 
have to testify to ensure proposed evidence is 
understood.  
R. v. Abbey 2009 ONCA 624 at para.63 Leave refused 
[2010] SCCA 125  
 
Admissibility inquiry is not conducted in a vacuum, the  
court must determine the exact nature and scope of the 
proposed opinion evidence.  
R. v. Abbey at paras.62-63 
 
Presumptively inadmissible. Party tendering must 
establish admissibility on the balance of probabilities.  
R. v. Abbey at para.71   
 

 
The Test  

 
The Mohan Test:  
 

• Is the evidence relevant?  
• Is it necessary?  
• Does it offend an exclusionary rule?  
• Is the expert properly qualified? 

 
R. v. Mohan [1994] SCJ No.36 at para.17  
 
 

EXPERT EVIDENCE  
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A Two Step 

Process  
 

 
Admissibility inquiry may be viewed as a two step 
process. Abbey at para.76 adopted by SCC in White 
Burgess 2015 SCC 23 para.2 
 
FIRST – tendering party must demonstrate compliance 
with the Mohan criteria. The inquiry into compliance 
with the preconditions to admissibility is a rules-based 
analysis that will yield "yes" or "no" answers. Evidence 
that does not meet all of the preconditions to 
admissibility must be excluded. Abbey para.78  
 
SECOND – GATEKEEPER function. Is it “worth what it 
costs?” Mohan para.18  Does the probative value 
outweigh prejudicial effects? Abbey para.76. The 
"gatekeeper" inquiry does not involve the application of 
bright line rules, but instead requires an exercise of 
judicial discretion. 
 

 
Relevant  

 

 
Relevance at the first stage refers to basic logical 
relevance - tends to prove/disprove fact in issue.  
Abbey at paras.82-84 
R. v. Gibson [2008] SCJ No.16 para.57 
 

 
Necessary 

 

 
Opinion must provide information which is likely to be 
outside the experience and knowledge of a judge or 
jury. Must not usurp the judge’s role. Mohan para.22  
 
The necessity criterion asks whether the trier is able to 
form a correct judgment about the issue without the 
assistance of a person with special knowledge. 
Meady v. Greyhound Canada 2015 ONCA 6 para.33 
 
Ensuring necessity is also part of the gatekeeping role.  
Meady at para.37  
R. v. Sekhon 2014 SCJ 15 paras.46-47  
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The opinion of a qualified expert does not become 
unnecessary simply because there may be other, even 
other more qualified experts, who will be testifying at 
the trial. The same understanding of necessity applies 
in both criminal and civil cases.  
Taylor v. Sawh [2000] OJ 257 (CA) at para.18 
 

 
Exclusionary 

Rule  
 

 

 
Standard exclusionary rules apply. Ex. Disposition to 
commit crime evidence inadmissible regardless of 
compliance with other criteria. Mohan at para.26  
 

 
 

Properly 
Qualified Expert 

 

  
Witness acquired special or peculiar knowledge 
through study or experience in respect of the matters 
on which he or she undertakes to testify.  
Mohan para.27   
 
A properly qualified expert includes the requirement 
that the expert be independent/impartial.   
White Burgess 2015 SCC 23 para.48   
 

 
Gatekeeping 

 
Admissibility of expert evidence should be scrutinized 
at the time it is proffered, and not allowed easy entry on 
the basis that all of the frailties could go at the end of 
the day to weight rather than admissibility.  
J.-LJ para.28  
 
The gatekeeping function applies to the threshold stage 
and if admitted throughout the trial as the evidence is 
given.  
R. v. Sheriffe 2015 ONCA 6609 para.103  
 
Expert opinion on an issue that the jury is fully 
equipped to decide without that opinion is a "zero" on 
the "benefit" side of the cost-benefit scale. Evidence 
that is essential to understanding and evaluating 
material evidence will register high on the "benefit" 
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side. Most cases fall in between. Abbey paras.94-95  
 
Admissibility of the opinion, even where it is essential, 
will depend on not only its potential benefit, but on the 
potential prejudice to the trial process associated with 
its admission. R. v. Sekhon paras.43-44  
 
The trial judge is deciding only whether the evidence is 
worthy of being heard by the jury and not the ultimate 
question of whether the evidence should be accepted 
and acted upon. Abbey para.89 
  

 
Gatekeeping 
Determines 
Threshold 
Reliability 

 

 
In performing the "gatekeeper" function, a trial judge is 
charged only with the responsibility to decide whether 
the evidence is sufficiently reliable to merit its 
consideration – threshold reliability. Abbey para.142  
 
In assessing threshold reliability judges should be 
concerned with factors that are fundamental to the 
reliability of the opinion offered and responsive to the 
specific dangers posed by expert opinion evidence. 
Trial judges, in assessing threshold reliability, should 
not be concerned with those factors which, while 
relevant to the ultimate reliability of the evidence, are 
common with those relevant to the evaluation of 
evidence provided by witnesses other than experts. Ex. 
Inconsistencies. Abbey para.142  
 

 
Gatekeeping 

Novel Scientific 
Evidence 

 
Novel science is subject to special scrutiny as to 
reliability.  Mohan at para.28  
 
Judge bears heavy responsibility as gatekeeper to 
protect the system from unreliable scientific evidence 
which can lead to wrongful convictions.  
Goudge Report Summary 2008 p.47  
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Daubert criteria for threshold reliability adopted:  
 

• has the theory/technique been tested? 
Falsifiable?  

• Has it been subjected to peer review?  
• What is the known potential error rate?  
• Is the theory/technique generally accepted?  

 
Daubert v. Merrell Dow 509 US 579  
R. v. J.-L.J. 2000 SCC 51  
 
The JLJ reliability test applies to scientific opinions  
R v. J.-L.J.  
And to scientific techniques  
R. v. Trochym 2007 SCC 6 para.24  
 
The admissibility of scientific evidence is not frozen in 
time. Science changes. Trochym para.31  
   

 
Dangers  

 
Beyond junk science, be wary of the following other 
dangers associated with admitting expert evidence:  
 

• Distort the fact finding process Mohan para.19    
• Human fallibility in assessing the proper weight to 

be given to evidence cloaked under the mystique 
of science Mohan para.19 

• Tendency to treat expert evidence as infallible 
Goudge pp.485-87  

• Expert’s reliance on unproved material not 
subject to cross-examination. R. v. D.D. 2000 
SCC 43 para. 55  

• Contest of experts may distract rather than assist. 
White Burgess 2015 SCC 23 para.18  

• Introducing inordinate expense/complexity/delay 
White Burgess para.18   
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If Admissible 

Ongoing Duty to  
Ensure  

Adherence to 
Boundaries  

 
 
 
 
 

 
Judges must determine the scope of the proposed 
opinion evidence then if admitted set the boundaries of 
that evidence and ensure strict adherence to those 
boundaries throughout the trial  
R. v. Abbey 2009 ONCA 624 para.62  
Sekhon para.46  
 
Where the expert evidence strays beyond its proper 
scope, it is imperative that the trial judge not assign any 
weight to the inadmissible parts. 
Sekhon para.48  
 
10 pitfalls to monitor during the trial:  
 

1. The expert as advocate  
2. The inadequately prepared expert  
3. Overstated expertise  
4. Reference to anecdote or unscientific evidence  
5. Unbalanced evidence  
6. Expert’s personalized attacks on colleagues  
7. Evidence going beyond expertise  
8. Speculation  
9. Use of casual language to mask problems  
10. The misleading expert  

 
Goudge pages 180-186  
 

 
Duties of the 

Expert Witness  

 
Expert’s opinion must be:  
 

• Independent  
• Impartial  
• Objective  

 
Mouvement laïque québécois v. Saguenay   
2015 SCC 16 para.106 
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Expert must testify that they are willing to be 
independent, impartial and objective as a condition 
going to the admissibility of their evidence.  
White Burgess para.48   
 
Prior relationship or retainer in other matters by one 
party does not automatically disqualify an expert. The 
court must determine whether the past contact results 
in the expert being unable or unwilling to carry out her 
or his primary duty to the court to provide fair, non-
partisan and objective assistance. 
White Burgess para.50  
 

 
Experts and 

Factual 
Evidence  

 
An expert is not limited by the opinion rule to 
expressing opinions only. An expert is able to give 
evidence of firsthand observations if relevant to the 
issues at trial (ex. Observations during a psychiatric 
interview). Sheriffe para.106 
 

 
Non-Scientific 

Expert Evidence  

 
The Daubert factors are not essential to the reliability 
inquiry. Opinion based on non-scientific knowledge and 
expertise derived from experience has been admitted.  
R. v. Abbey paras.110-117 
Kumho Tire Co. v. Carmichael 526 US 137 (1999) 
 
Reliability inquiry for non-scientific evidence:  
 

• To what extent is the field in which the opinion is 
offered a recognized discipline, profession or 
area of specialized training? 

• To what extent is the work within that field subject 
to quality assurance measures and appropriate 
independent review by others in the field? 

• What are the particular expert's qualifications 
within that discipline, profession or area of 
specialized training? 
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• To the extent that the opinion rests on data 
accumulated through various means such as 
interviews, is the data accurately recorded, stored 
and available? 

• To what extent are the reasoning processes 
underlying the opinion and the methods used to 
gather the relevant information clearly explained 
by the witness and susceptible to critical 
examination by a jury? 

• To what extent has the expert arrived at his or her 
opinion using methodologies accepted by those 
working in the particular field in which the opinion 
is advanced? 

• To what extent do the accepted methodologies 
promote and enhance the reliability of the 
information gathered and relied on by the expert? 

• To what extent has the witness, in advancing the 
opinion, honoured the boundaries and limits of 
the discipline from which his or her expertise 
arises? 

• To what extent is the proffered opinion based on 
data and other information gathered 
independently of the specific case or, more 
broadly, the litigation process?   

 
R. v. Abbey para.119  
 
 
 

 
Statutory Expert 

Evidence  
 

 
DRE opinion evidence is admissible under the Criminal 
Code without the necessity of a Mohan voir dire so long 
as it is established that the witness is certified as 
specified in the Regulations.  
R. v. Bingley 2015 ONCA 439  
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Lay Opinion 

Evidence  

 
Non-expert witnesses may give opinion evidence based 
on their observations which do not require technical 
expertise. Witnesses may testify as to perceived age, 
identity, emotional state, impairment, handwriting, the 
weather and other circumstances where their factual 
observations are bundled into and expressed in an 
opinion.   
R. v. Graat [1982] SCJ No.102 (CA)  
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