Guidelines For Giving References                                                 APPENDIX H

1. Generally, all information given in a reference should be based on fact or be capable of independent verification.  Caution should be taken about giving any subjective opinion about an individual’s performance, conduct or suitability that cannot be substantiated with factual evidence.  

Legal Aspects

2. The author of a reference owes a duty of care to the person about whom it is written and may be liable in damages to that person for negligence if loss is caused as a result of the employer’s failure to exercise reasonable care in the preparation of a reference.  Liability may come about through carelessness either as to matter of fact or in the formulation of opinion and there is a duty for employers to:

· take reasonable skill and care to ensure the accuracy of a reference.  

· provide a reference which is in substance true, accurate and fair

· not give an unfair or misleading impression overall, even if the  components are factually correct

3. In cases where it is alleged that a referee has provided a misleading reference, for a claim to be successful it would have to be established that:

1.  the information provided in the reference was misleading

2. the provision of such misleading information was likely to have a material effect upon the mind of a reasonable recipient of the reference to the detriment of the claimant

3. the defendant was negligent in providing such a reference

4. An employer will not be liable for references that are not comprehensive unless the omission of the information has the effect of giving a misleading impression of the employee.  There is no liability for libel provided the employer believes the information in the reference is correct and is given without malice.

5. UCL has insurance that covers both itself and individual members of staff (as employees) against claims arising from a reference (subject to an excess of £10,000).  This covers references written by a member of staff in the context of his/her employment with UCL and does not cover references where the individual is acting in his/her private capacity (e.g. a character reference on behalf of a neighbour or friend).  This cover is extended to include references from an individual who was previously employed by UCL for a period of one year from the date of leaving.  In the event of being challenged over a reference, the referee who provided the reference must never admit liability as this may invalidate the insurance policy.  The matter should be referred to the Executive Director of Human Resources.

Telephone References

6. If possible, such requests should be declined other than in exceptional circumstances since information given in this way could easily be subject to misinterpretation.  Where telephone references are given, statements should not be made that a referee would not be willing to make in writing; the information should be based on fact or be capable of independent verification and the response followed up immediately with a faxed reference.

Data Protection

7. Under a specific exemption in the Data Protection Act 2018, a worker does not have the right to gain access to a confidential job reference from the organisation which has given it or the organisation to which it was sent.  This is a change from the exemption within the DPA 1998. However, these changes do not remove legal liability for misleading or negligent references and there are other circumstances when references may need to be disclosed so care should be taken when providing a reference and the advice above should always be followed.
Record-keeping

8. A copy of the reference should be placed on the individual’s personal file.

Liability And Disclaimers

9. A reference should contain the following disclaimer in its final paragraph:

“In accordance with UCL’s normal practice this reference is given in good faith and in confidence, without legal liability on behalf of the author or UCL”
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