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Preface 

The UK top courts project 

This report is one of several publications from an on-going study of the future of the UK's 

two top level national courts. The research has been funded by the Economic and Social . 

Research Council (grant R000222908) in which the authors of this report (Richard Cornes and 

Andrew Le Sueur) were joint award holders with Professor Robert Hazell, director of UCL 

Constitution Unit. In 2000, Le Sueur was the recipient of an award from the British Academy 

(grant APN30026) for travel in connection with the project. 

The project was conceived within the Constitution Unit at UCL and this report is published 

under its auspices but the opinions expressed in it are those of the authors, and are not 

necessarily shared by the Constitution Unit or its staff. Le Sueur had primary responsibility 

for Parts 1-3 and 5-11; Cornes for Parts 12-17. Part 4 is based on Le Sueur and Cornes, 'What 

do the top courts do?' (2000) 53 C ~ ~ r r e n t  Legal Problems 53. 

For the avoidance of doubt, it should be made clear that this report is the product of 

academic research: it has not been conunissioned by any government body, though it is , 

hoped that it will be of interest and use to policy makers. 

The research included visits to Australia, Canada, Germany, Spain and the USA to compile 

case studies of top level courts in those legal systems. Semi-structured interviews were 

carried out with members of the judiciary, court administrators, practising lawyers, 

academics working in various disciplines, journalists, politicians and others in order to 

assess the strengths and weakness of the courts in those jurisdictions. The intention was to 

explore the scope for drawing lessons from the experiences of other legal systems.' Detailed 

consideration of the comparative aspect of the project falls outside scope of the present 

report, though some references are made to arrangements in other court systems. Issues of 

cross-national policy transfer are being pursued in seminars organised under the auspices of 

the ESRC Future Governance Programme in London and Edinburgh in July 2001.. 

Other publications from the project 

Earlier publications have dealt with the functions carried out by the UK's top level courts2, 

the implications of the European Court of Human Rights' judgment in McGonnel l  v U K ~  and 

the future case load trends of the Judicial C~mrnittee.~ A book, dealing with some of the 

issues covered in this report, and also broader and deeper ones not dealt with here, is 

Our purpose was therefore different from that of Alan Paterson in his classic book The Law Lords 
(London: Macmillan, 1982). 

Le Sueur and Cornes, 'What do the top courts do?' (2000) 53 Current Legal Problenzs 53 (a version is 
also available as a research paper from the UCL Constitution Unit). 
' Cornes, 'McGolzlzell v United Kiizgdonz, the Lord Chancellor and the Law Lords' [ZOO01 Public Law 166. 

Le Sueur, Wlznt is the f z l f u ~ e  for the Judicial Coninzittee of the Privy Cotlncil? (London: UCL Constitution 
Unit, 2001). 



planned for the future. Among the issues to be considered include: why legal systems adopt 

the models of top courts that they do; the role of courts in adapting to, and promoting, 

constitutional change; and relationships between courts at the apexes of national legal 

systems and supranational courts, especially the European Court of Justice and the European 

Court of Human Rights. 
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1 Introduction 

1 .I Scope and purpose of the report 

The purpose of this report is to consider: 

whether the UK's two top level national courts - the Appellate Committee of the House 

of Lords and the Judicial Committee of the Privy Council - are in need of reform 

e and, if so, why, when, how and in what form change might occur. 

The report aims 'to provide policy-makers with information and perhaps advicel."he 

advice, given from the perspective of academic lawyers interested in constitutional law,6 

takes the form of identifying options which might be pursued in the future, including 

maintaining the status quo, and it also begins the task of evaluating them. The report maps 

out legal and political arguments for and against change, draws attention to evidence, and 

brings to light some lessons which might be learnt from some other legal systems. This 

report is not intended to be a polemical statement of our own reform agenda7 To borrow 

words used in the consultation papers of the Law Commission for England and Wales, this 

report 'is circulated for comment and criticism only and does not represent [our] final views'. 

Given the enormity of the enterprise, it is wise to listen and learn more before committing 

oneself to any particular set of reforms. Before decisions on the future of the UK's highest 

courts are made, the problems of the existing arrangements and the relative benefits of rival 

reform proposals need to be considered with care. 

1.2 Why consider the issue now? 

A range of different events, concerns and policies makes a detailed consideration of the 

future development of the UK's top level courts timely. 

During 1998 and 1999, anxieties were expressed by senior judges about the capacity of the 

Appellate and Judicial Committees to cope with increased case load pressures from 

litigation involving Convention rights and devolution issues. 

Several senior members of the judiciary have indicated their willingness, even 

enthusiasm, to consider radical reform. 

It is within the genre of 'information for policy': see I. Gordon, J. Lewis and K. Yom~g, 'Perspectives 
on policy analysis' (1977) 25 Ptiblic Adlniiz Bulletin 26. 
"f. the approach of management consultants: Cap Gemini Ernst & Young UK Ltd, Con~inercial Court 
Feasibility S tudy  (February 2001) available on line at www.1cd.g0v.uk. 

For examples of recent suggestions, see Rodney Brazier, Coizstittitio~znl Reform, 2nd ed. (Oxford: OUP, 
1998), pp. 178-182 and Conor Gearty, 'What are judges for?' Loizdon Review of Books, 25 January 2001. 
See also IPPR, A Writ ten Constitution for tlze United Kingdoin (London: Mansell, 1991) for a more 
systematic, but now rather dated, set of proposals. 



Paradoxically, as institutions, the Appellate and Judicial Committees have themselves 

been largely bypassed by the Labour Government's constitutional reform programme 

while they have simultaneously been given important new roles in 'bringing rights home' 

and regulating the devolution settlements. The initiatives following on from the Royal 

Commission on the Reform of the House of Lords are still not ~ornplete.~ 

Unlike the civil and criminal procedures in almost all other courts in England & Wales 

and Northern Ireland, the Appellate and Judicial Committees have escaped systematic 

review of their effectiveness, managerial efficiency and institutional cultures. 

The 'institutional architecture' of the UK's top level courts has been questioned. During 

the passage of the Scotland Bill and the Government of Wales Bill, doubts were raised 

about whether the Judicial Committee was the ideal forum for adjudicating on devolution 

issues, but no fully worked out alternative was presented in its place. 

As with some other courts in recent months, concerns have been expressed as to whether 

the composition and structure of the Appellate and Judicial Committees comply with the 

requirements of Article 6 of the European Convention on Human Rights (the right to an 

independent and impartial tribunal). 

0 During late 2000 and early 2001, significant changes to the Judicial Committee's overseas 

jurisdiction were on the horizon as the governments of New Zealand and several 

Caribbean states took steps to end their use of that body as their final court of appeal. 

These initiatives, and plans to remove appeals from medical and other professional 

registration bodies, are likely drastically to reduce the case load of the Judicial Committee 

(apart from devolution issues). 

In contrast to the mid 1990s, the relationship between the UK government and the senior 

judiciary is currently relatively cordial. 

The work of the Law Lords is subject to increasing scrutiny by the news media.9 

1.3 Top courts' outputs 

Most academic and practitioner writing in the UK dealing with the work of the Appellate 

and Judicial Committees concentrates, in one way or the other, on the quality and wisdom of 

their judgments. Dissatisfaction with the quality of output might possibly be a motive for 

reform, but (on our analysis) this is not currently a major concern. At times in the past, 

however, disquiet about the quality of the Law Lords' work has surfaced, including the 

following. 

See A House for tlze Future (Cm. 4534, London: HMSO, 2000), esp. ch. 9 ('The Law Lords and the 
judicial function of the second chamber'), discussed at 7.6.3 below. 

Prompted by interest in the enactment of the Human Rights Act and later the Pi?zoclzef case (onwhich 
see e.g. Kate Harrison, 'What Pinoclzet has done for the Law Lords' (1999) vol. 149 New Law Journal 
477). 



The Appellate Committee's alleged lack of competence in some fields of law, for instance 

English criminal law." 

Accusations that the Law Lords have used judgments to further the interests of some 

sectional interests at the expense of others. J.A.G. Griffith broke new ground by arguing, 

of the higher judiciary in general not just the Appellate Committee, that the judges have a 

'view of the public interest which is shown in judicial attitudes such as tenderness 

towards private property and dislike of trade unions, strong adherence to the 

maintenance of order, distaste for minority opinions, demonstrations and protests, 

support of government secrecy, concern for the preservation of the moral and social 

behaviour to which it is accustomed, and the rest'." More recently, the Oxford political 

sociologist David Robertson has argued that the Law Lords, who 'are in many ways, just 

another branch of the British administrative class', work on 'shared, professional 

expectations which are largely inchoate, and which are quite unsuited as the basis of 

creative law making which shapes our lives. Many have sought a description of judicial 

ideology, but the truth about their attitudes, in some sense, is that they are not ideological 

enough! li2 

Politicians have suggested from time to time that the senior judiciary have been too ' 

activist and insufficiently restrained in their approach to sensitive political cases. During 

1996, for instance, ministers in the Conservative government made a sustained, 

sometimes highly personal, string of criticisms of courts which found against central 

government in applications for judicial review.I3 

Questions of the quality of the Law Lords' judgments are not a focus in this report. For 

present purposes, the assessment of the Law Lords' work given by Lord Goff of Chieveley in 

evidence to the Royal Commission on the Reform of the House of Lords is accepted as 

accurate. He wrote of the high esteem and prestige of the Appellate Committee's judgments: 

'Our judgments are read by lawyers all over the world. I have been informed by 
distinguished European lawyers, on more than one occasion, that the House of 
Lords is the only court in Europe whose judgments are cited all over Europe - 
despite the fact that the United l n g d o m  is (apart from the Irish Republic) the 
only cormnon law country in Europe.' 

"' See e.g. A.T.H. Smith, 'Criminal Appeals in the House of Lords' (1984) 47 Modern Law Review 133. 

" The Politics of theJudiciary, 5th ed. (London: Fontana, 1997), p. 336. 

'' Judicial Discretiolz ilz the Hoiise of Lords (Oxford: OUP, 1998), pp. 400,401. 

'"ee Le Sueur, 'The Judicial Review Debate: from Partnership to Friction' (1996) 31 Goveurzment arzd 

Opposition 8. 



1.4 Constitutional 'fit' 

In many other countries, reformation of the apexes of national court systems has been an 

element of profound change in a broader political system (e.g. post-Second World War 

reconstruction in Germany, the end of the Franco era in Spain, the democratisation of many 

states in Eastern Europe, the end of apartheid in South Africa). The current circumstances in 

the UK are different. Top level court reform in the UK, if and when it occurs, is following on 

from, not coinciding with, the 'big bang' programme of constitutional reform implemented 

by the Labour government of 1997-2001. An important focus in discussion about the future 

for the Appellate and Judicial Committees (or their successor bodies) therefore needs to be 

on 'fit': in what ways do they fit adequately with the underlying values and hard-edged 

legislative frameworks of the new constitution? 

1.4.1 Assu~npt ions  about constitt~tional continuity 

The constitutional reforms for 1997-2001 are better seen as part of a continuing process, not a 

once-and-for-all settlement of a new constitutional order. Nevertheless, for the task of 

discussing the future to be manageable, this report must make basic asstrn~ptio~zs about the 

continuity of some features of the UK. 

T11e UK will continue to exist as a sovereign state with devolved government in Northern 

Ireland, Wales and Scotland.I4 The Scotland Act 1998, the Northern Ireland Act 1998 and 

the Government of Wales Act 1998 will all remain in force for some time to come without 

major amendment. 

The fact that 'devolution issues' arise requires adjudication by some kind of top level 

court in addition to the Court of Appeal in England & Wales, the Northern Ireland Court 

of Appeal and (in Scotland) the High Court of Justiciary and the Court of Session. 

The UK will continue to have three legal systems: (i) England & Wales; (ii) Northern 

Ireland and (iii) Scotland. These will carry on being recognised both by the UK's internal 

constitutional arrangements and internationally for the purposes of private international 

law litigation. This assumption does not preclude acknowledging that a Welsh 'legal 

order' may now be differentiating itself; nor the emergence, in a more fully formed sense, 

of a 'UK legal system' distinct from the other three systems of law and courts. 

There is an overwhelming consensus that an appeal court above the Court of Appeal of 

England & Wales and the Court of Appeal in Northern Ireland is desirable. In Scotland, 

the desirability of a further tier of appeal for civil claims above the Court of Session is 

more contested. There is probably even less support for the idea that in Scottish criminal 

matters there should be a further appeal from rulings of the High Court of Justiciary - 

but the Scotland Act 1998 makes it inevitable that where a 'devolution issues' is the 

ground of appeal, there be some recourse to a higher court. 

14 In making this assumption, we intend no disrespect to the views of those who have different 
political aspirations. See e.g. Neil MacCormick, 'An Idea for a Scottish Constitution' in W. Finnie et 01 
(eds), Edilzbtrrgh Essnys i n  Pllblic Lnzv (Edinburgh: Edinburgh University Press, 1991), esp., on courts, p. 
163. 



The Human Rghts Act 1998 will continue to be in force, largely in its present form. Its 

application in Northern Ireland may, however, be modified in the medium term when a 

Northern Ireland Bill of Rights is adopted. The scheme of the Human Rights Act, which 

requires application by all UK courts and tribunals, makes it impossible to devise a top 

level court that has exclusive jurisdiction over Convention right issues. 

The current relationships between the UK's courts and the European Court of Justice and 

the European Court of Human Rights will continue. 

Some legal systems beyond the UK will continue to want to use the Judicial Committee as 

their final court of appeal. Changes within the UK ought to accommodate those wishes. 

1.5 National perspectives 

A recurring theme in this report is that there are two competing sets of expectations, often 

unarticulated or half formed, about the constitutional status of the UK's top level courts. 

On one hand, there is a desire for a court which serves each of the three legal systems as a 

court of tlzat partictilar legal systeln - not a court of the 'whole UK'. Thus, the Appellate 

Committee, when it sits to hear a Scottish civil appeal, is said to sit as a Scottish court, 

applying Scots law, and creating precedent that formally is binding only in Scotland. The 

same is true of Northern Ireland and of England & Wales.I5 It is for those responsible for 

each legal system to decide whether, and if so how, to use the Appellate Committee as its 

final court of appeal. The Scottish legal system chooses not to permit criminal appeals to the 

Appellate Committee; and civil appeals are made on a different basis (e.g. without the 

restriction of a general leave requirement) than from courts in the other two legal systems. 

The existence of three separate legal systems in the UK long predates the 1998 devolution 

Acts, but the Acts confirm the aspiration for legal system autonomy within the UK. Should 

the Scottish Parliament choose to do so, it could enact legislation ending the right of litigants 

in civil claims to take their case on appeal to the Appellate Committee." If and when 

devolution of administration of justice functions occurs in Northern Ireland, the same may 

apply. This set of expectations implies acceptance of plurality within the UK, comfort with 

asymmetrical arrangements and a permissive attitude towards territorial diversity. 

There is a second and different set of expectations about the status of the UK's top level 

courts. The desire here is for them to be national institutions of and for the whole UK, exercising 

unifying (and possibly also centralising) functions. The nature of adjudication on devolution 

issues illustrates the point. Once a top level court (currently the Judicial Committee) has the 

task of hearing appeals from Scottish courts on whether the Scottish Executive or Scottish 

Parliament has complied with the terms of the Scotland Act 1998, it is not to be regarded as a 

Scottish court. This is even more plainly so when a UK Law Officer refers a bill of the 

Scottish Parliament or Northern Ireland Assembly directly to the Judicial Committee. The 

'"ee further 2.2 and 7.3 below. 
16 See 6.3.2 below. 



'whole UK' status of the Judicial Committee was made plain in an answer to a 

Parliamentary Question soon after the Scotland Act was pssed:" 

Mrs. Ewing: To ask the Secretary of State for Scotland if the Judicial Committee 
of the Privy Council must use Scots law practice and precedent in deliberating 
on disputes relating to the powers of the Scottish Parliament. 

Mr. McLeish: The rules of procedure for the Judicial Committee of the Privy 
Council will be made by an Order in Council under Section 103 of the Scotland 
Act 1998. They will extend throughout the United Kingdom, as does the 
Scotland Act 1998 itself. Similarly, the Judicial Committee will not be restricted 
to applying Scots law in determining cases under the Scotland Act. 

The Appellate Committee also has 'whole UK' attributes. Many of its judgments have the 

function of ensuring consistent interpretation of UK Acts of Parliament in all three legal 

systems. Appointments to it are in the hands of the UK government, with no formal role in 

the selection process for the devolved institutions established in 1998, or the judiciary of the 

three legal systems it serves. Moreover, it is a committee of the UK Parliament. What is 

missing is a clear demarcation of a body of law that is for the whole UK. David Walker in his 

Oxford  C O ~ ~ Z ~ ~ I Z ~ O ~ Z  to English L a w  explains that there are:" 

'. . . in many and important respects quite distinct systems and bodies of law, 
civil, administrative and criminal, substantive and adjective, in England and 
Wales, in Scotland and in Northern Ireland. There is, accordingly, no such 
thing as United Kingdom or British law, though there are some rules common 
to all parts of the UK and these terms may be used loosely for the law generally 
or particular branches of law as contrasted with, say, French or American law. 
In respects in which the law varies as between England, Scotland and Northern 
Ireland, e.g. land law, the terms "United Kingdom law" or "British law" are 
meaningless. But in respect of taxation or social security where the same or 
substantially the same rules apply in each part of the UK, such terms are 
meaningful'. 

Convention rights (as incorporated by the Human Rights Act 1998) and the 1998 devolution 

Acts can now be added to the list of areas of law which can 'meaningfully' be called UK 

law.l9 There is, however, no clear sense (yet) of anything analogous to 'federal' law - law of 

the whole state - of the kind that exists in most other countries with plural legal systems 

within their borders. The absence of 'federal' law and a unified common law throughout the 

whole of the UK makes it more difficult than it otherwise would be to define the jurisdiction 

of any future top level courts which may be created. 

l7 H.C. Debs., col. 33 (7 December 1998). 
In David M. Walker, The Oxford Conzpa~zion to Lozu (Oxford: Clarendon Press, 1980), p. 1251. 
111 Clearly, the issue whether, and if so how, there is 'British law' is a complex one, detailed 
consideration of which falls outside the scope of this report. Reference ought to be made to Article 18 
of the Treaty and Act of Union 1707. 



There is, then, an ambivalence in the status of the UK's top level courts. If, as many reform 

proposals require, there is an amalgamation of jurisdictions of the Appellate and Judicial 

Committee into some form of new court, the following question must be addressed: how 

best can a new top level court for the UK be, simultaneously, a court of each of the three legal 

systems and a court for the whole UK? 

1.6 Are there lessons from other legal systems? 

One method used in this report for identifying and evaluating options for change is to 

consider what lessons (if any) may be learnt from the institutional and procedural 

arrangements in some other legal systems - based on case studies of courts in Australia, 

Canada, Germany, Spain and the USA. It is not, however, an aim of this report to discuss the 

methodological problems of comparative study (or even to explain why these jurisdictions 

were chosen). Nor can the report deal in detail with the arrangements in these other legal 

systems or their political contexts. This aspect of the project is pursued elsewherez0 For the 

purposes of this report it is taken for granted the possibility of transferring policy ideas for 

the operation and reform of top level courts overseas to the UK.~' 

1.7 Structure of the report 

As a starting point for discussion, Part 2 provides an overview of the main features of the 

Appellate Committee and the Judicial Committee's status, composition and work. Parts 3 to 

7 move on to consider several broad questions: 

What are the core institutional characteristics of top level courts? (Part 3) 

What are the functions performed by top level courts? (Part 4) 

What political factors and dynamics exist in the UK to explain why (unlike many other 

courts and public institutions) the Appellate and Judicial Committees have not yet 

become subjects of government modernisation policies? (Part 5) 

Assuming change is desirable, by what mechanisms could policy makers make 

decisions about reform to the UK's top level courts, and put their chosen options into 

practice? (Part 6). 

Parts 7 to 11 survey some of the main options for structural change to the UK's top level 

courts - including keeping the current arrangements (Part 7), analysis of the advantages 

and disadvantages of merging of the Appellate and Judicial Committees to form a new 

supreme court for the UK (Part €9, the creation of a new constitutional court (Part 9) and a 

211 E.g. in a two day colloquium to be held in London and Edinburgh in July 2001 organised under the 
auspices of the ESRC Future Governance Programme. 
" See e.g. Richard Rose, 'Introduction' (2000) 53 Parliamentary Affairs 623-627 and Edward C. Page, 
'Future Governance and the Literature on Policy Transfer and Lesson Drawing' (January 2000) 
available on line at www.futuregoverance.ac.uk 



'UK Court of Justice' (Part 10). The future of the Judicial Committee if structural reforms 

take place is considered in Part 11. 

The remainder of the report, Pnrf 12 onwards, considers a series of questions which, though 

shaped by structural options, can be considered independently of them. These include the 

criteria for appointing judges to the UK's top level courts (Part 12), the appointments process 

(Part 13), the role of the Senior Law Lord (Part 14), the selection of panels to hear cases (Part 

15), the extra-judicial roles of the Law Lords, including their place as members of the UK 
Parliament (Part 16) and finally issues relating to caseload of the courts (Pnrt 17). 



2 Portraits of the UK's top level courts 

2.1 Introduction 

Nobody designing a court for the apex of a national legal system would dream of planning 

courts like the House of Lords and the Judicial Committee of the Privy Council. What exists 

today is the product of the accretion of historical circumstance and ad hoc adaptation to 

changing needs over several centuries. The constitutional status, legal powers and methods 

of work of the UK's top level courts (like many of its political and legal institutions) are 

understood in any detail by relatively few people.22 To lay the basis for further discussion 

and analysis, this report begins with an overview of the House of Lords and the Judicial 

Committee of the Privy Co~nci l . '~  Most of the features described in outline here are 

considered in more detail in later parts of the report. 

2.2 House of Lords 

The House of Lords exercises judicial functions through three kinds of committee. 

Appeal Committees, comprised of three Law which decide whether or not to 

grant leave to appeal and interlocutory matters. 

Appellate Committees, consisting of five or seven Law Lords, which hear and decide 

cases. Two Appellate Committees may sit simultaneously. 

The Com~nittee for Privileges which hears claims relating to hereditary peerages and 

questions relating to the orders, customs and privileges of the House of Lords." Its 

members are elected by the House each session and must include at least three Law 

Lords. The Committee for Privileges will not be considered in detail in this report, but 

clearly if some major structural changes take place (those disentangling the work of the 

Law Lords from that of the UK Parliament), this will affect the Committee for Privileges. 

The composition, powers and working practices of the Appeal and Appellate Committees 

are established by Acts of the UK Parliament2' and in more detail by practice directions and 

standing orders of the House of ~ o r d s . ~ ~  

22 Public understanding has perhaps been assisted since the setting u p  of websites by both courts. The 
Appellate Committee's is www.publications.parliament.uk. The Judicial Committee's (launched in 
August 2000) is www.privy-council.org.uk/judicial-committee/. 
23 As to why there is a need to consider both these courts together, see 6.2 below. 
24 See below for a definition. 
25 Recent cases include Re Lord Gray's Motioiz [2000] 2 W.L.R. 664 and Re Lord Mayhew of Twysden's 
Motion [2000] 2 W.L.R. 719. 
26 Principally: the Appellate Jurisdiction Act 1876; Administration of Justice (Appeals) Act 1934; 
Administration of Justice Act 1960; Criminal Appeal (Northern Ireland) Act 1960; Courts-Martial 
(Appeals) Act 1968; Criminal Appeal Act 1968; Administration of Justice Act 1969; Judicature 
(Northern Ireland) Act 1978; Court of Session Act 1980; Judicial Pensions and Retirements Act 1993. 



The jurisdiction of the Appellate Committee reflects the fact that the UK is a union state 

rather than a unitary one. The UK has three distinct legal systems, recognised as such for the 

purposes of private international law as well as internal constitutional law: England & Wales 

(one system); Northern Ireland; and Scotland. Each system has its own court structure, to 

varying degrees different common law and (to increasing degrees) different legislative 

provisions. The Appellate Committee is the final court of appeal for each legal system 

(except that there are no criminal appeals from ~cotland).?"hus the Appellate Committee 

'when sitting as the final court of civil appeal from Scotland, sits as a Scottish court'.29 

Similarly, with appeals from Northern 1reland;'o and England & Wales. The work of the 

Appellate Committee is, l~owever, overwhelmingly focused on appeals from England & 

Wales. During 1999, of the total of 76 judgments only three were from Northern Ireland and 

five from  cotl land.^' 

Strictly speaking, there is not a 'common law of the whole UK' which the Appellate 

Committee is responsible for applying and developing. Nevertheless, in its role as a final 

court for each of the three legal systems, the Appellate Committee can be regarded as 

performing a 'whole UK' role in the following respects. 

It interprets and applies Acts of the UK Parliament which extend to more than one, or to 

all, the legal systems of the UK. 

It annunciates 'principles of general jurisprudence' which apply in all three legal systems. 

As a final court of appeal, it adjudicates on questions relating to the UK's international 

obligations, e.g. in the application of the European Convention on Human Rights and 

norms of European Community law. 

Equal rights of audience are enjoyed by counsel from England & Wales, Scotland and 

Northern Ireland in any appeal. 

The Appellate Committee is also the final court of appeal from some UK courts such as 

the Courts Martial Appeal Court and is the uitimate court of appeal from decisions of the 

Employment Appeal Tribunal (which is an institution of England & Wales and Scotland). 

" These are made under the provisions of the Appellate Jurisdiction Act 1876, s 11; the latest editions 
of November 2000 are available on line at www.publications.parliament.uk. The Practice Directions 
and Standing Orders relating to Civil Appeals is known as the 'Blue Book'. The Practice Directions 
and Standing Orders relating to Criminal Appeals as the 'Red Book'. 
'' The High Court of Justiciary is therefore the highest criminal court in the Scottish legal system. 
Appeals now do lie, however, to the Judicial Committee where a devolution issue arises in a criminal 
case: see below. 
'"avid M. Walker, T h e  Scottislz Legal Systeiiz: ntz Itztrodt~ctiotz to  the S t u d y  of Scots Law, 7th ed. 
(Edinburgh: W. Green/Sweet & Maxwell, 1997), p. 424. 
30 Brice Dickson, T h e  Legal Systeiri o fNor thern  Ireland, 31d ed. (Belfast: SLS, 1993), p. 66. 
31 Lord Chancellor's Department, Judicial Statistics for England and Wales  for the year 1999 (London: LCD, 
2000), Cm. 4786, p. 10. 



2.2.1 Civil appeals  

In civil claims, the jurisdiction of the Appellate Comnxittee varies according to which of the 

UK's legal systems the appellant's case was commenced in. From the Court of Appeal (Civil 

Division) in England and Wales, and from the Court of Appeal of Northern Ireland, an 

appeal to the Appellate Committee requires 'leave'32 from the appeal court in question 

(which is only rarely given) or by petition for leave from an 'appeal cornmittee' of three Law 

Lords. Most such applications are determined without the committee hearing oral 

submissions, but they may do so.31 In 1969, provision was made for a 'leapfrog' appeal from 

the High Court of England and Wales, and from the High Court of Northern Ireland, directly 

to the Appellate Committee, bypassing intermediate courts of appeal, but this procedural 

route is very rarely used.34 

In most circumstances, litigants in Scotland do not need leave to appeal to the House of 

Lords from final judgments of the Inner House of the Court of Session which dispose of an 

action; nor is leave required to appeal against interlocutory judgments which dispose of 

some part of the action if the judges are not unanimous or where the interlocutory judgment 

sustained a dilatory defence and dismissed the action. An appeal must, however, be certified , 

by two counsel in the case as raising points fit for appeal. Where leave is required, it must be 

obtained from the Inner House of the Court of Session, not by petitioning the House of 

~ o r d s . ~ ~  

2.2.2 A p p e a l s  i n  crinzirzal cazlses and ~ n a t t e r s  

The Appellate Committee receives appeals from defendants and prosecutors in criminal 

matters from divisional courts of the Queen's Bench Division of the High Court of England 

and the Court of Appeal (Civil Division) of England and Wales, and from the Court 

of Appeal of Northern Ireland, and from the Courts-Martial Appeals Court. The relevant 

court of appeal must certify that a 'point of general public importance' is involved before 

considering whether to grant permission to appeal. If, as is usually the case, permission is 

refused by the court of appeal, a further petition for leave to appeal may be made to the 

" The Civil Procedure Rules 2000 replaced the terminology of 'leave' to appeal with the expression 
'permission' in relation to England & Wales for the Court of Appeal; it is, I~owever, still correct to 
speak of 'leave' to appeal to the Appellate Committee. 
'' Of the 236 civil and criminal petitions for leave to appeal received in the calendar year 2000, only 29 
were referred for hearing. Respondents written objections were invited in 53 cases. 
34 Administration of Justice Act 1969. One recent example is the appeal in R. 07.1 the application of 
Alcorzbury Developlnelzts Ltd v Secretary of State for the Environnzent, Transpovt and the Regions (and other 
appeals) [2000] Adi~zirzistrative Cotrrt Digest 350. This raised important questions about the compatibility 
of the planning appeals in England & Wales with ECHR, Article 6. 
'"Blue Book, para. 1.3. 
ih Such a divisional court will have exercised the High Court's supervisory power of judicial review, or 
determined an appeal 'by way of case stated', from a magistrates' court. A divisional court in this 
context is in effect an intermediate court of appeal. Divisional courts of the Queens' Bench Division of 
the High Court also hear judicial review claims in civil matters (e.g. against local authorities and 
minister); in that situation, the appeal route is to the Court of Appeal (Civil Division) and then on to 
the Appellate Committee. The question whether an issue is a 'criminal' or 'civil' one can be 
controversial. 



Appellate Committee. The Appellate Committee has no jurisdiction to hear appeals from the 

High Court of Justiciary, Scotland's highest criminal court.37 

2.2.3 Meinberslzip 

The judges eligible to sit on the Appellate Committee of the House of Lords are principally 

the twelve salaried, full-time Lords of Appeal in Ordinary (referred to as the 'Law Lords' in 

this report)" who are appointed as life peers under section 6 of the Appellate Jurisdiction Act 

1876, until a statutory retirement age of 70 years by the Queen on the recommendation of the 

Prime Minister. The formal criteria for appointment as a Law Lord are that a person has held 

high judicial office for at least two years or has held rights of audience in the hgher  courts 

for 15 years.39 There has not yet been a female Law Lord. As the Appellate Committee hears 

appeals of some kind from each of the UK's three separate legal systems, by convention two 

Law Lords at any given time have a professional background in the Scottish legal system; in 

recent years there has been a practice of one Law Lord being appointed from Northern 

Ireland; the others are from England & Wales. In recent years, all Law Lords have been 

appointed from among the ranks of judges serving in first-tier appellate courts in the UK or 

the European Court of Justice. Since 1984, one of the Law Lords is appointed as the Senior , 

Law Lord and another as a deputy.40 Except on the rare occasions when the Lord Chancellor 

sits, the Senior Law Lord presides over the particular Committee hearing a case. Under 

powers delegated to him by the Lord Chancellor, he also has responsibility for determining 

which Law Lords (or others eligible to sit) form panels to hear each case.41 

In addition to the full-time Law Lords, other peers who hold or have held 'high judicial 

office' are eligible to sit on an Appellate ~ornrni t tee .~~ It has been usual for Scotland's senior 

judges to be conferred with life peerages under the Life Peerage Act 1958. The Lord 

Chancellor is also eligible to sit on the Appellate Committee and occasionally does so.43 The 

post of Lord Chancellor is a party political one; the post-holder has the roles of: presiding 

37 But the Judicial Committee does now hear appeals in Scottish criminal matters insofar as they raise a 
'devolution issue': see below. 
38 In order of seniority: Lord Binghaln of Cornhill; Lord Slynn of Hadley; Lord Nicholls of Birkenhead; 
Lord Steyn; Lord Hoffmam; Lord Hope of Craighead; Lord Clyde; Lord Hutton; Lord Saville of 
Newdigate; Lord Hobhouse of Woodborough; Lord Millett; and Lord Scott of Foscote. 
3'See Part 12. 
10 Lord Bingham was appointed directly to the post of Senior Law Lord in 2000 (from that of Lord 
Chief Justice) not having previously served as a Law Lord; his predecessor was Lord Browne- 
Willunson. The Deputy Senior Law Lord is Lord Slynn. 
4' See Part 15. 
42 Such judges include Lord Cooke of Thomdon (a former President of the New Zealand Court of 
Appeal), Lord Woolf (a former Law Lord and now the Lord Chief Justice of England and Wales), 
Lord Phillips of Matravers (a former Law Lord and now the Master of the Rolls) and retired Law 
Lords under the age of 75 years (including Lord Browne-Wilkinson; Lord Goff of Chieveley; Lord 
Lloyd of Berwick; Lord Mustill and Lord Nolan). Several senior members of the Scottish judiciary 
have peerages and are eligible to sit on the Appellate Committee: Lord Cameron of Lochbroom; Lord 
Hardie; Lord McCluskey; Lord McKay of Drumadoon; Lord Rodger of Erlesferry. Former Lord 
Chancellors are eligible to sit until they reach 75 years. 
43 Lord Mackay of Clashfern was a Lord of Appeal in Ordinary for two years before serving as Lord 
Chancellor between 1987 and 1997. 



2.3.1 Overseas jtrrisdictions 

Most of its work still arises from its role as the final court of appeal for many legal systems 

outside the UK. 

Seventeen independent states (mostly the UK's former colonies and dominions) including 

New Zealand, Jamaica and the Republic of Trinidad & Tobago. Here the Judicial 

Committee sits as an integral part of the judicial structure of that state rather than of the 

UK." A significant reduction in the Judicial Committee's case load will occur if New 

Zealand implements proposals to end appeals and if a Caribbean Court of Justice becomes 

operational. 

The British Overseas Territories (formerly called Dependant Overseas Territories) 

including Bermuda, the Cayman Islands and Gibraltar; and 

The Bailiwicks of Jersey and, Guernsey, and the Isle of Man. 

Appeals may either be (a) as of right or (b) brought only with 'special leave' from the 

Judicial Committee itself. Some appeals take the form of an appeal to the Judicial 

Committee as a court; others are, formally, appeals to Her Majesty in Council (in which 

case, the judgment is in the form of a report of advice to the sovereign). 

2.3.2 UK cases 

The Judicial Committee's UK jurisdiction was until recently confined mainly to hearing 

appeals from statutory bodies regulating doctors, dentists and vets. During 2000, there were 

16 appeals against General Medical Council decisions relating to professional registration; 

t11e Judicial Committee spends about 10 per cent of its time on such appeals. The re- 

allocation of these appeals to lower courts is under consideration. The Judicial Committee 

also occasionally hears appeals brought under the Church of England Pastoral Measure. 

Of increasing importance is the role of the Judicial Committee in determining 'devolution 

issues' arising under the Scotland Act 1998, the Government of Wales Act 1998 and the 

Northern Ireland Act 1998.'~ These come to the Judicial Committee as appeals or references 

from lower courts in the UK's three legal systems.s3 The Law Officers may also refer a Bill of 

the Scottish Parliament, the Northern Ireland Assembly and draft legislation of the National 

Assembly for Wales directly to the Judicial Committee for a determination as to whether it is 

within the legislative competence of the devolved institution. Other devolution issues 

include whether decisions of the members of the Scottish Executive, Northern Ireland 

Executive and National Assembly for Wales are compatible with European Community law 

and Convention rights. The latter issue is significant, because it means that while questions 

about Convention rights arise from the Human Rights Act 1998 in relation to the UK 
government and other public bodies, they are 'devolution issues' when they concern the 

51 Therefore the Judicial Committee does not breach the UK's international obligation to prohibit 
capital punishment when i t  determines death row appeals from Caribbean states (Prime Minister, 
H.C. Debs., 3 February 2000, col. 674W). 
52 See below. 



inst i t~~t ions and office holders estab]is/rvolution Acts. By late May 2001' 
~ ~ l d g m e n t s  in devolution issrle cases h; 

Montgomery and anotlzer u KM. 4, 
Hoeksfru and ofhers v H.M. A ~ V O C Q ,  

B~oruiz u Sfott iProcz,rator ~ i scu i ,  D, 
H.M. Aduocnte v Mc117fos11" 

Follerz u H.M. ~ d ~ o c u t e ~ ~  

McLenn v H.M. Advocnte General." 

Other devolution issue cases are pendiiludicial committee, all of them from 
Scot'and and dealing with the rights of ,  criminal cases. These are devolution 

because under the Scotland Advocate, a "ember of the Scottish 

Executive and the prosecuting authoriiy, his powers if he breaches Convention 
rights. 

Far fewer cases are expected to emerge friot least because the ~ a t i o n a l  
tor 

has no criminal justice function the in which convention right 

arguments are most likely to arise." N~~ iahonal ~ ~ ~ ~ ~ b l y  have power to make 

53 

54 'I 1999/1320 Judicial Committee (powers m rases) Order. 
12001j W.L.R. 779, 2001 S.L.T. 37 ~ ~ l d ,  upL Scottish court, the Lord Advocate did 

breach of Article 6(1) of the ECHR by contnuecution for murder in the wake 
pre-trlal 

publicity. There Was some disagreement amon, Lords as to whether a)' 'devo1u60n issue' 

was a c h a l l ~  raised in this case, ~~~d H~~~ anyde (the sCottish Law Lords) 
that there 

Was no doubt about this Lord Hoffmfmann, hopressed doubt' because he 

not believe that anything done by the Lord A(the prosecuting authority) was capab1e. of 

Article &-any breach that occulrise if and when the 
fafled to determme 

a criminal charge 'at a fair and public hearmg,. re not part of fie ~cottish Executive. 1f Lord 
Hoffmannfs doubts were correct, it would haved that the final court of appeal 

the case 

have been the High Court of ~ ~ ~ t i ~ i ~ ~ ~ .  55 

[2001] A,C. 216, 2001 S.L.T. 28. F~~~ defendavicted of bnportu\g three tonnes Of 

'Ought leave to appeal to the Judicial committee held that no *devolution issues' 56 

12001] 2 WLR. 817, 2001 S.L.T. 59. ~~l~ ove,hfie scottish court, the prosecution 
rely 

On an admissioll by Mrs Brown obtained c~mpullnder section 172 of the Road Traffic Act 19'' 
that she had been the driver of a car when char),, dr* driving; there was no breach Of the 

right 'gainst self-incrimination protected by Art,l) of the ECHR. Lord Hope returned to the 
issue whether there was a   devolution,, that there was because Iwhiie the 

court had primary responsibility to ensure thatPspondent had a fair trial, the effect Of the 
Act Ig98 was that this was also the responty of the 57 

*Ool S.L.7. 304. Held, overturning the ScottishYt, there was no breach of Convention rights 
protecting the presumption of imocence and the rlo enjoyment of property by a prosecutor Who 
:pplied to court for a confiscation of property ordnder legislation aimed at drug dealers. 

SY f20011 U'K'P.C. D2j March 2001 (special leave t@eal refused). 
r2001J U,K.P.C. 03 ,  24 May 2001. ~~~~~l~ dismis The main issue was whether the eifect of the 

Legal Aid (Fixed Payments) (~cot~md)lgulations 1999 (SI 19991491) breached the 
right to a fair trial under E C p ,  A~~~~~~ 60 

Defendants in criminal procee-Jhgs in wales like,ose in ~ ~ ~ l ~ ~ d ,  simply use the Human Rights 
Act lgg8 to raise Convention right arguments defordurhg and after trials in the ordinary courts Of of ' The final appeal in these to the  ellate ate Committee Of the House 

not the Judicial committee. 



primary legislation." It seems unlikely that any significant number of devolution issues will 

arise in Northern Ireland over the next few years. Criminal justice responsibilities have not 

yet been devolved to the Northern Ireland Executive and little legislation has been passed by 

the Northern Ireland Assembly. 

One other little used jurisdiction of the Judicial Committee is conferred by section 4 of the 

Judicial Committee Act 1833, by which Her Majesty may to refer any matter to the Judicial 

Committee for 'consideration and report'. 

2.3.3 Me;nl?erslzip 

A large number of judges are eligible to be called upon to sit on a panel (or 'board') of the 

Judicial Committee to hear a particular case. The judges who sit are, in the main, the twelve 

Law Lords. In addition to them, other judges who have been appointed as Privy Councillors 

may sit.62 These include: the Lord Chancellor; Law Lords retired from full-time office and 

former Lord Chancellors until they reach 75 years of age; the 40 judges of the Court of 

Appeal in England & Wales and retired judges of that court up to the statutory age limit; the 

four most senior judges in Northern Ireland; senior members of Scottish judiciary and those 

who have retired from office (until the age of 75); and senior judges from several ' 

Commonwealth c~untries. '~ Unlike membership of the Appellate Committee, membership 

of the Judicial Committee is not therefore restricted to judges who hold peerages. In 

February 2001, a female judge sat for the first time when Dame Sian Elias, the Chief Justice of 

New Zealand, heard a tax appeal. Only UK judges are permitted to sit when the Judicial 

Committee is determining devolution  issue^.'^ 

2.3.4 Decisions and judg~nents 

Boards hearing particular cases are selected by the Senior Law Lord and in most cases are 

made up of five judges, or three for medical and other professional registration appeals. 

Hearings take place in the Council Chamber at 1, Downing Street. In relation to its overseas 

jurisdiction there is no reason in law why the Judicial Committee has to sit in London (where 

" The secondary legislation is made in both the English and Welsh languages. This fact, and the right 
of litigants and their lawyers to use Welsh in courts sitting in Wales (Welsh Language Act 1993, Part 
111) raises the question of what, if any, rights Welsh-speakers should enjoy to have appeals heard in 
Welsh by the Appellate Committee and the Judicial Committee sitting in London. On whether there 
ought to be a Welsh Law Lord, see Part 12  below. 
" See H.C. Debs., col. WA223, 28 January 1998 for a now dated list. The answer to this parliamentary 
question is misleading insofar as it suggests that the serving and former Lords President of the 
Council (i.e. the ministerial head of the Privy Council) are eligible to sit as members of the Judicial 
Committee. While formally this may be so, it is surely a well-established convention that only 
judicially qualified Privy Councillors may sit. 
63 The latter category includes, over the past 20 years, the following judges who have actually been 
called to sit on cases: Sir Gordon Bisson, Sir Maurice Casey, Sir Thomas Eichelbaum, Thomas Gault, 
Sir Michael Hardie Boys, John Henry; Sir Duncan McMullin; Peter Blanchard, Sir Robin Cooke (as he 
then was); Dame Sian Seerpoohi Elias (all judges of the New Zealand Court of Appeal); Sir Thomas 
Floissac (East Caribbean Court of Appeal); Telfold Georges (Bahamas Court of Appeal) and Edward 
Zacca (Supreme Court of Jamaica). Source: H.C. Debs., 15 February 2000, col. 459W, updated. 
$4 Scotland Act 1998, s. 103(2) and similar provisions in the other devolution Acts. 



invariably it has done so, for convenience) rather than in the country, overseas territory or 

Bailiwick from whose court the appeal has ari~en.~'  Often a single judgment is given by the 

board. Dissenting judgments are now permitted, though given less often than in the 

Appellate Committee. The first tranche of devolution appeals indicate, however, that in 

these cases it will be the practice for separate concurring judgments to be given, in much the 

same way as they are in the Appellate Committee. 

2.4 Relationship between Appellate and Judicial Committees 

Formally, the Appellate Committee and Judicial Committees are entirely separate 

institutions with distinct jurisdictions. Each is served by a separate ~ecre tar ia t .~~ In practice, 

however, their work overlaps and is carefully coordinated. The overlapping membership of 

the Law Lords as the core members of both Committees requires close liaison about case 

management, especially listing of  appeal^.'^ It is normal for five Law Lords to be sitting on 

an Appellate Committee while, concurrently, others are sitting on a board of the Judicial 

Committee. The judicial assistants appointed to assist the Law Lords in 2000 are the sole 

responsibility of the House of Lords Judicial Office, but they also work on Judicial ' 

Committee cases as well as House of Lords judicial business. The Law Lords have their 

personal offices in the Palace of Westminster and use the House of Lords' library facilities 

when preparing judgments for the Judicial Committee as well as the Appellate Committee. 

The relationship between the two Committees has had to be expressed in formal legal rules 

of precedent in the UK's legal systems. Judicial Committee judgments given in its overseas 

jurisdictions are only of persuasive, not binding, authority in the courts of England & Wales, 

Northern Ireland and Scotland. Indeed, in several areas of law there are significant 

differences between the approach taken by the Law Lords sitting in the Judicial Committee 

as an overseas court and in the Appellate Committee." The devolution Acts contain a 

significant new rule of precedent. The Scotland Act 1998, section 103(1) provides, like the 

others,69 that 'Any decision of the Judicial Committee in proceedings under this Act . . . shall 

be binding in all legal proceedings (other than proceedings before the [Judicial] Committee).' 

This applies to proceedings in the Appellate Committee like all other courts. In relation to 

devolution issues, which include questions of Convention rights, the Judicial Committee is 

therefore now the UK's highest court. Lord Bingham has recently acknowledged that 'there 

is certainly scope for conflict' between judgments on Convention rights given by the Judicial 

" See Ibralebbe v R [I9641 A.C. 900. 
66 See Part 17 below. 
" At the end of each Legal Term, the Clerk of Privy Council (Mr John Watherston) and the Registrar of 
the House of Lords (Mr James Vallance White) draw up a joint programme to cover the cases listed in 
the Privy Council and the Lords for the forthcoming term and submit this for approval to the Senior 
Law Lords. 
68 e.g. whether local authorities owe a duty of care in negligence for economic loss caused by failures 
to inspect building work. 
'' Northern Ireland Act 1998, s. 82(1); Government of Wales Act 1998, Sched. 8, para. 32(b). 



and Appellate ~ o m r n i t t e e s . ~ ~  It should also be noted that there is an overlap - or at least, 

the potential for one - between the two cotnmittees in relation to all 'devolution issues' (not 

just Convention rights). The Scotland Act 1998  provide^:^' 

'32. Any devolution issue which arises in judicial proceedings in the House of 
Lords shall be referred to the Judicial Committee unless the House considers it 
more appropriate, having regard to all the circumstances, that it should 
determine the issue.' 

It is also important to recognise that not all legal disputes arising from the activities of the 

devolved institutions are 'devolution issues'. Devolution issues are only those which fall 

within the definitions set out in the devolution ~ c t s . ~ '  For example Wlzaley v Lord Watson of 

llzvergowrie did not involve a devolution issue and, if there had been a further appeal, the 

case would therefore have been heard ultimately by the Appellate Corn~nittee.~"nother 

example of a case in this category is the judgment of Kerr J. in In the Matter of an  application by 

Bairbre de Brluz and Martin McGtlinness for Judicial ~ e v i e w . ' ~  

2.5 The character of the Committees 

Several formal features of the 'courts' at the apex of the UK's legal systems are worth 

highlighting. 

Strictly speaking, neither the Appellate nor the Judicial Committees are 'courts' in relation 

to their UK jurisdictions. The former is a committee of the House of Lords; the latter a 

committee of the Privy Co~nc i l . ' ~  

Nor are the twelve Law Lords formally part of the UK's j~diciary:'~ 

'This is manifested by the fact that unlike the members of the circuit (or 
equivalent) and higher judiciary, they do  not wear robes when hearing cases. 

711 Joint Committee on Human Rights: Minutes of Evidence, 26 March 2001, Q. 111. 
7' Sched. 6, para. 32. Similar provisions exist in the other two devolution Acts. 
72 Scotland Act 1998, Scl~ed. 6, para. 1;Northern Ireland Act 1998, Sched. 10, para. 1; Government of 
Wales Act 1998, Sched. 8, para. 1. 
73 2000 S.C. 125 (Outer House); 2000 S.C. 340 (Inner House). The case concerned an alleged breach by a 
MSP of advocacy rules 111 relation to members' interests during the introduction of a private members' 
Bill on hunting by accepting legal, administrative and other assistance from the Scottish Campaign 
Against Hunting with Dogs. 
71 High Court of Northern Ireland, 30 January 2001 (unrep.). Two Sinn Fein Ministers of the Executive 
Committee of the Northern Ireland Assembly successfully challenged the legality of a decision by 
First Minister David Trimble not to nominate them for meetings of the North-South Ministerial 
Council. The case turned mainly on the proper interpretation of s. 52(1) of the Northern Ireland Act 
1998 under which the First Minister and Deputy First Minister are required to make nominations. 
75 Other standing committees of the Privy Council are: the Universities Committee; the Scottish 
Universities Committee; the Committee for the purposes of the Crown Office Act 1877; the 
Committee for the Affairs of Jersey and Guernsey; the Baronetage Committee; and the Political 
Honours Scrutiny Committee (H.C. Debs., 13 January 1998, col. 000W). 
76 Written evidence to the Royal Commission on the Reform of the House of Lords by Lord Donaldson 
of Lymington. 



Again, unlike the Lord Chief Justice, the Master of the Rolls, the President of 
the Family Division and a number of the Lords Justices and High Court Judges, 
they do not attend the State Opening of Parliament in any judicial capacity and 
they play no part in the judicial procession from Westrninster Abbey at the 
beginning of the legal year. More significantly, the Senior Lord of Appeal in 
Ordinary is not one of the "designated judges" for the purposes of the Courts 
and Legal Services Act 1990'. 

The UK shares its top level courts, and its most senior judges, with other legal systems. 

The Law Lords give more judgments when sitting as the highest court of Jamaica, New 

Zealand, or Trinidad & Tobago than they do for the legal systems of Scotland and 

Northern  rel land.^^ 
The Appellate and Judicial Committees form a court for the 'whole UK' only in a 

colnplicated sense. Formally, the Appellate Committee sits as the highest court for each 

of the UK's three legal systems not as a UK court - though one of its functions is clearly 

to coordinate legal developments and consistent interpretation of legislation throughout 

the UK. The three legal systems stand in asymmetrical relationships with the Appellate 

Committee. The Judicial Committee is more easily described as a UK court (in its , 

domestic jurisdiction). When hearing devolution issues, the Judicial Committee is a UK 

court both in the sense of being unrestricted in the laws of which legal system it applies 

and being the body which must adjudicate on disputes between institutions representing 

different parts of the UK and the whole UK. 

The panels convened to hear particular appeals are not fixed, but are drawn from a larger 

pools of judges by the Senior Law Lord exercising powers delegated to him by the Lord 

Chan~ellor.~' 

Since 1998, the UK's legal systems have had a 'dual apex' . The two top courts have, 

however, overlapping jurisdictions on the subject matter of Convention rights. 

77 During 1999 the number of appeals disposed of were: Scotland (5); Northern Ireland (3); New 
Zealand (10); Jamaica (7); Trinidad and Tobago (15). Source: Judicial Statistics for the year 1999. See 
further Part 11 below. 
7P See Part 15 below. 



3 Core institutional qualities of top level courts 

3.1 Introduction 

Before assessment of the strengths and weakness of the UK's top level courts can take place, 

it is necessary to identify a template of guiding principles for good institutional design.79 

These desirable characteristics can also form a basis for evaluating the rival suggestions for 

reform. Our tentative contention is that four clusters of core qualities are widely accepted to 

be important for top level courts in liberal democracies. These are that top level courts 

should: 

have institutional autonomy 

be transparent 

be accountable 

and despatch their business efficiently. 

Stated at a high level of generality like this, these core qualities are relatively uncontested 

(who wants a court that is controlled by government, secretive, unaccountable and 

inefficient?) and could be, and are, applied to courts at any level of a legal system (not just 

those at the apex), and also to a broad range of other public institutions. There are, though, 

differences in what is desirable in top level courts compared to other courts. For example, 

access to justice should be a principle central to the institutional design of trial courts and is 

of some importance to first tier appeal courts; it is far less important in top courts hearing 

second appeals if the capacity of that court to select its cases is regarded as important." 

Another difference between top level national courts and lower courts is the mechanism of 

accountability: the absence of a further right of appeal to constrain top level courts requires 

emphasis to be placed on other forms of accountability. 

The criteria of autonomy, transparency, accountability and efficiency together provide the 

basic institutional means for a top level court to establish, maintain or improve its legitimacy. 

The Hon. Murray Gleeson, Chief Justice of Australia, has recently ~ r i t t e n : ' ~  

'Like parliamentarians, judges make decisions which, in the interests of civil 
order have to be accepted, even if they are not popular. Since court cases 
usually have at least one losing party, almost all judicial decisions adversely 

79 This is not to suggest that court reform is an apolitical, technical exercise: see Part 5 below. 
811 In some court systems importance is attached to inclusion among the judges of people from different 
regions of a country. Gender balance may also be regarded as important. Both of these factors are 
dealt with in Part 12 below. 
'' This is reflected in the ECHR right of access to a court which, while it protects access at first instance, 
does not protect a right of appeal - and certainly not two appeals. See Le Sueur and Cornes, 'What do 
the top courts do?' (2000) 53 Current Legal Problems p. 55. 
R2 'Judicial Legitimacy', speech to the Australian Bar Association Conference, New York, 2 July 2000. 



affect somebody. Some offend large sections of the community, or powerful 
and vocal interest groups. What ultimately secures their acceptance is not their 
wisdom, as to which there may be strong disagreement, but their legitimacy.' 

It is coinmon place for academic critics and politicians - of the Right as well as the Left - to 

criticise superior courts." Without the core institutional characteristics of autonomy, 

transparency, accountability and efficiency, there is little hope of a court being regarded as 

legitimate. 

3.2 Institutional autonomy 

This ideal is for the court to have an appropriate degree of self-governance over its 

jurisdiction, methods of judicial work, case load, administrative practices and, of course, the 

judicial decisions it reaches in particular cases. Autonomy requires the adaptation to local 

circumstances of the generally accepted notions of 'independence of the judiciary' and 

'separation of powers'. Those concepts cannot mean, in practice, the complete isolation of 

top level courts from other parts of the machinery of governance. Courts at the apexes of 

national legal systems operate within networks of inter-dependent public institutions and 

constitutional processes. Like other courts, they rely on other branches of government to 

fund their day-to-day work, to provide and participate in procedures whereby judges are 

selected and appointed, and to enforce judgments. Institutional autonomy requires, as well 

as independence, the existence of mechanisms by which the court can communicate with 

other major institutions (principally the legislature and government) and with civil society. A 

1997 report by the UK government to the United Nations Human Right Commission 

captures some of these contradictory aspirations. 

46. It is a cardinal principle that, in the exercise of their judicial function, all 
judges are completely independent. This means that the political and judicial 
worlds must be kept at arm's length from each other. It is inevitable and proper 
that the law, and the operation of the law in the courts, should be scrutinized by 
Parliament and the executive. However, it is a generally accepted convention 
that members of Parliament and politicians should not criticize particular 
judicial decisions, albeit that Parliament has the power to reverse their general 
effects by legislation. When the Lord Chancellor receives letters from members 
of Parliament, complaining about judicial decisions on behalf of members of the 
public, he always makes it clear in reply that his constitutional position 
prohibits him, like any other minister, from intervening in such matters. If 
Parliament and the executive are not to interfere in the judicial sphere, so 
conversely the judges are expected to distance themselves from politics. Full- 

83 e.g. in Canada, critics on the political Right argue that 'the Court party' (social movements engaged 
in advocacy for civil liberties, equality for gay people and women's rights, among others) have 
'captured' the Canadian Supreme Court: F.L. Morton and Rainer Knopff, Tlze Charter Revolution and the 
C o t i ~ t  Party (Toronto: Broadview Press, 2000). Some in Quebec jest, in seriousness, of that court as a 
'leaning tower of Pisa' on federal questions (i.e. consistently preferring the interests of federal 
government to that of the province). 



time judges are disqualified from being members of the House of Commons, 
and Lords of Appeal in Ordinary and other senior judges who are members of 
the House of Lords do not usually take part in its proceedings except when 
they relate to legal matters. 

There are a range of practical ways in which the ideal of institutional autonomy can be 

pursued. 

3.2.1 Constittrtional entrenclzlnent of tlze court's jurisdictioiz, c0172positio1~ and reinedial 

powers 

In many legal systems, the top level court's institutional arrangements, powers and status 

have the protection of a codified constitution and its amendment procedures. This helps 

provide a degree of insulation for such courts against the kinds of routine, government-led 

reform that may characterise the rest of the civil and criminal administration of justice 

apparatus. This mechanism is not, of course, currently available in the UK. Many parts of 

the overseas jurisdiction of the Judicial Committee, on the other hand, are constitutionally 

entrenched in the countries which send appeals and indeed this is one of the factors which 

makes reform in that context difficult,'%ut rightly so from the perspective of institutional ' 

autonomy. Proponents of structural change need, in their reforming zeal, to consider the 

question: if the present Appellate and Judicial Committees are altered now, what will protect 

them from further change in the future? In the absence of entrenchment as a protection for 

the UK's top level courts, the other rnecl~anisms for enhancing institutional autonomy take 

on added importance. 

3.2.2 Fixed, non-renewable terms of office for judges 

Another common protection for institutional autonomy is prohibition against the dismissal 

or non re-appointment of judges. This is aimed specifically at removing the opportunity for 

government to place illegitimate pressure on a judge. This mecl~anism may also operate to 

curb the influence of interest groups in civil society campaigning for the removal of judges or 

against their reappointment. Later in this report an (alleged) practical problem with 

achieving this ideal in the UK is surveyed: in both the Appellate and Judicial Committees, 

many more judges are eligible to hear any given case than are actually needed. Given the 

overabundance of judges, a choice has to be made by someone, using some criteria, as to 

which judges are to form the particular panel. In the Appellate Committee, the selection is, 

in theory, of five from a possible 27. In the Judicial Committee, the ratio is approximately 

five from 40 (for devolution issues) or 60 in other cases where non-British judges are entitled 

to sit. Arguably, these flexible arrangements undermine the protections offered by fixed, 

non-renewable terms of office for judges.'"here are, however, counter-arguments 

(principally to do with efficiency and the ability it gives to fine-tune territorial representation 

on particular panels); and, of course, there is nothing to indicate that the discretion to select 

panels is currently improperly exercised. 

8-1 See Part 11 below. 



3.2.3 Self-corztrol over wh ich  cases t o  hear. 

In some legal systems, importance is attached to the court at the very apex of a legal system 

having capacity to choose which cases to decide.86 In Australia, Canada and the USA, top 

level courts have over several decades sought to reduce their mandatory jurisdiction and 

increase their discretion to select cases. The picture in the UK in relation to these things is 

mixed. There is a leave requirement for the vast bulk of cases presented to the Appellate 

Committee (i.e. all appeals from England & Wales and Northern Ireland). In theory, the 

capacity of the Appellate Cormnittee to select its cases is limited because the intermediate 

courts of appeal also have power to grant leave; in practice, however, they rarely do. A more 

significant departure from the right of the Appellate Committee to choose its cases is that 

most civil appeals from Scotland do not need leave, and where leave is required this is 

granted or refused by the Court of Session." The number of appeals from Scotland is, 

however, small and tlus is therefore not a major practical issue. There are greater problems 

in the Judicial Committee. A significant part of its jurisdiction is to hear appeals brought as 

of right from many overseas legal systems and professional registration bodies such as  the 

General Medical Council. It also has a new mandatory jurisdiction to determine devolution 

issues referred to it by lower courts, the Appellate Committee and the Law Officers. 

3.2.4 Absence of direct gover~zlnent involvemetzt i n  the methods of work  and 

adininistvation of the  court 

Top level courts can insulate themselves from the influence of the Executive branch of 

government in a variety of practical ways. A court may have a secretariat that is entirely 

separate from that of the rest of the court system in terms of conditions of employment, 

career structures and salaries (a feature in the US Supreme Court). Top courts may regard 

themselves as separate from the policy making process for courts generally (In the USA, for 

example, the US Supreme Court falls outside the ambit of the Administrative Office of the 

ITS Courts and the Federal Judicial Center). Such arrangements prevent the top court falling 

victim to fads and fancies of government policy on administration of justice and also enable a 

distinct professional culture to develop among its staff. 

In both these respects, the Appellate and Judicial Committees have a high degree of 

separation from government - the Lord Chancellor's Department, responsible for 

administration of justice in England & Wales and also through the Northern Ireland Court 

Service, has no responsibility for administrative matters in the UK's highest courts. But there 

are other features about which concerns have been expressed. The position of the Lord 

Chancellor (a government minister) presents unique challenges for the achievement of 

formal institutional autonomy in the UK. In short the Lord Chancellor: 

'%ee Part 15 below. 
Rh Where a top level court takes the form of a constitutional court with a function of dealing with 
individual petitions for constitutional protection (e.g. through the writ of anzyaro), the position may be 
different-as it is also where a court has jurisdiction to hear 'references' from other courts (see Part 10) 
or p~lblic officials. 
87 See 2.2 above. 



is able to, and does occasionally, sit as a judge on both the Appellate and Judicial 

Committees (and when he does so, he presides); 

formally has the power to select which judges hear which cases. In practice, this task has 

been delegated to the Senior Law Lord but 'he can override the Senior Law Lord as his 

delegate'.Y8 

A second feature is that while in some courts the president of the court is chosen by the 

judges themselves from among their number, in the UK the Senior Law Lord is appointed by 

the Queen on the advice of the Prime ~ i n i s t e r . ' ~  

3.2.5 Cotlrt sets i t s  own btrdget and spending priorities 

A court that is subject to budgets determined by other branches of governance - the 

legislature and the Executive - is at risk of having its institutional autonomy compromised. 

This said, a court has no means of raising sufficient revenues independent of general 

taxation; and as a public institution its overall expenditure ought to be subject to 

parliamentary approval and the possibility of some external audit. There are a variety of 

ways of achieving a balance between these competing goals.90 

3.2.6 Funding of litigation 

The autonomy of top level courts may be jeopardized if other public authorities control the 

use of public funds to support appellants wishing to appeal to the court. In the UK, it has 

been asked from time to time 'should it be possible, under carefully regulated conditions, for 

an appellate court to make an order that the resolving of certain questions should take place 

at the public expense?'" 

3.2.7 Engagement in international 'judicial diplomacy' 

An increasingly important method for promoting a sense of institutional autonomy is 

through the creation of a sense of common purpose with other top level courts and fellow 

judges in other legal systems.92 The Law Lords participate in a variety of exchange 

programmes. It is also noteworthy that both the Appellate and Judicial Committee also 

permit judges from other overseas jurisdictions to sit on both courts.93 In relation to the 

Appellate Committee, this is due more to underdeveloped concepts of citizenship in the UK 

than conscious design. 

8 " ~ ~ ~ ~ ~ ~ ,  'The Judicial Function of the House of Lords' (London: JUSTICE, May 1999), para. 33. This 
report was submitted as the organisation's written evidence to the Royal Commission on the Reform 
of the House of Lords. 
RY See Part 13 below. 
90 See Part 17 below. 
91 Lord Morris of Borth-y-Gest, 'The Changing Face of English Law' (1976) 7 Canzbrian Law Reviezv 55 at 
63. 
92 See Christopher McCrudden, 'A Common Law of Human Rights?: Transnational Judicial 
Conversations on Constitutional Rights' (2000) 20 Oxford Jotn.nal ofLegnl Studies 499. 
'%ecently, especially in the form of New Zealand judges (Lord Cooke of Thorndon on the Appellate 
Committee; Sir Ivor Richardson and Dame Sian Elias on the Judicial Committee). 



3.3 Transparency 

While it has long been recognised that 'justice inust not only be done, but must manifestly be 

seen to be done"" and more recently that there is a 'perceptible trend towards an 

insistence on greater openness, or if one prefers the contemporary jargon "transparency," in 

the making of administrative decisions"" the vocabulary of 'transparency' is less often 

applied to the administration of justice, except in the limited (but important) senses of 

requiring courts normally to sit in public and judges to give reasons for their decisions. Our 

contention is that because the courts at the apex of legal systems have to perform functions of 

public importance beyond the resolution of particular disputes between parties and they are 

public institutions of national importance, they, like other public authorities, should work in 

ways that are open - except where there are well-founded grounds not to do so (such as the 

need to preserve as confidential the discussions the Law Lords have among themselves 

about particular cases. There are a variety of practical ways in which top level courts seek to 

acquire the characteristics of being transparent. 

3.3.1 Relatively simple and cornprehe~zsible institutiolzal arrangements 

The quest for transparency starts with basic institutional design. Perhaps the most 

straightforwardly understandable form of top level national court is one that does 

everything - adjudicates on constitutional issues and is the final court of appeal in all 

ordinary civil and criminal cases. The High Court of Australia and the Canadian Supreme 

Court come close. The US Supreme Court does not because it has jurisdiction only over 

federal matters, not in the main the laws of the 50 states. Spain and Germany, in variants on 

the classic European model, have separate constitutional courts accompanied by either a 

single supreme court (Spain) or a range of specialist h g h  level courts (Germany). What is 

abundantly clear is that the UK's arrangements are complex. There may of course be good 

reasons for complexity. If major structural reform does not take place, codification of the 

existing array of Acts of Parliament regulating the Appellate and Judicial Committee woiuld 

promote greater transparency. 

3.3.2 Public or parliamentaiy confirmation process for jtidicial appointments 

Some legal systems have included in the process of appointment to the top level courts some 

form of confirmation process which is open to public (or at least parliamentary) scrutiny. 

There is no such public phase in the process in the UK and in this respect transparency is not 

achieved. In December 1999, a report by Sir Leonard Peach to the Lord Chancellor 

recommended a Commissioner for Judicial Appointments, stating: 'confidence will be 

increased amongst both candidates and the general public ... All appointments will be 

considered to be within the Commission's remit with the exception of the Lord Clzief Jzistice and 

the Lords of Appeal in Ordinary' (emphasis added).96 Arguably, it is appointment of the Law 

9.1 R v Stlssex Justices, ex p. McCartlzy [I9241 1 K.B. 256, 259, per Lord Hewart C.J. 
'%. v. Secretary of State for the Home Depart17zent, ex p. Doody [I9943 1 A.C. 531, per Lord Mustill. 
96 I~zdepelzdelzt Scrutiny of the Appointnzent Process ofJl~dges and QCs. See further Part 12 below. 



Lords that is most in need of improvement given the public importance of the work they 

carry out. 

3.3.3 Pautict~lau judges zvlzo are t o  hear a case arefixed i n  advance 

Knowing in advance which judges will hear a case is a facet of transparency. Courts may 

implement this in various ways, c.g. by always sitting en banc (as in the US Supreme Court) 

or by having a single court carrying out most of its work through fixed-membership 

chambers (the German Constitutional Court). The current arrangements in the Appellate 

and Judicial Committees, with panels selected by the Senior Law Lord and his deputy in 

consultation with senior court officials, are said by critics to be wrong in principle, although 

they clearly bring efficiency gains.97 

3.3.4 Criteria for clzoosing cases i s  clear; reasons are given for refusing leave and all judges 

take  part i n  selectiolz process. 

Given the importance in many top courts of selecting which cases to consider in detail, the 

ideal of transparency might be thought to apply to this process as much as to other aspects of 

the court's work. Reasons are only very rarely given for the grant of cert by the US Supreme 

Court (the process by which most of its cases are chosen), but the criteria have been spelt out 

and discussed in some detail in the practitioner and academic literature. The same is true of 

the Canadian Supreme Court.98 

In the UK, the criteria of leave are defined only in the most general terms: that a case raises 

an issue of general public importance. In the past it has been argued that given 'a system 

which stipulates that leave is necessary, it is probably more desirable that the flexible criteria 

should be applied impressionistically from case to case rather than that rigid rules should be 

drawn up. The fetish of "certainty" is not the ultimate virtue The increased emphasis 

on transparency reopens the question of what is desirable. In the Judicial Committee 

recently, the court in refusing special leave in a devolution issue case gave srtbstantial 

reasons.100 

3.3.5 Encouraging v is i t s  b y  the  public 

Some top level courts actively encourage organised group and individual visits to the court, 

seeing this as an important way of improving public understanding of the court's role. The 

US Supreme Court is a world leader in this respect. Its souvenir shop is renowned. 

Exhibitions are held explaining the role of the court (and courts more widely). Good 

organisation permits visitors to go into the court room briefly during hearings, or for longer 

conducted tours when the court is not sitting. There are excellent restaurant facilities. In the 

modern buildings of the High Court of Australia in Canberra, visitors are also well catered 

97 See Part 15 below. 
9R See e.g. Brian A. Crane and Henry S. Brown, Suprenze Court of Canada Practice 2000 (Scarborough: 
Carswell, 2000), pp. 23-37. This is a biennial publication. 
99 L. Blom-Cooper and G. Drewry, Film1 Appeal (Oxford: OUP, 1972), pp. 146-149. 
ln1' In Hoekstrn v H.M. Advocate [ZOO11 1 A.C. 216. 



for. Everyone entering the court room is given a pamphlet with a basic explanation of who is 

who, and the role of the court. This is accompanied by a page or two of information about 

the background to the particular case being heard that day. 

In the UK, the Appellate and Judicial Committees do not compare well in this respect. 

Obviously there is 110 separate building for the public to visit in either case. No explanatory 

material either generally about the Committee or the case in hand is available to visitors. 

Organised visits are not encouraged. 

3.4 Accountability 

For some commentators and judges, the notion of an independent court being held to 

account is an oxymoron. But if accountability 'involves the idea that a person or body should 

give an account or explanation and justification for its acts and should put things right ... 
when mistakes are made','0' then most courts are well used to engaging in this activity. The 

normal forms it takes are the giving of reasons for determinations and being subject to 

correction on appeal by a higher court. In relation to the latter, top level national courts are , 
obviously in a different position to lower courts, insofar as their decisions, within that legal 

system, are not amenable to a further appeal. Many top level courts (and this includes both 

the Appellate and Judicial Committees) do, however, have the capacity to overturn their own 

previous decisions in later cases when persuaded that it is right to do so. 

The absence of further appeal to another national court puts top level courts in a special 

position. First, it requires that special care be taken to ensure that the reasons given for 

judgments are clear and cogent. Secondly, because of the aspiration to have institutional 

autonomy (discussed above), courts as institutions are held to account by requirements that 

they explain, often to the legislature, the conduct of their affairs. 

3.4.1 Explanato~y accou~ttability throtrgh effective comnzunication 

In the past, it was sufficient for top level courts, like other courts, to communicate their 

judgments to the lawyers who appeared in each case, who would in turn explain the 

outcome to their clients. In a leisurely fashion, the judgments would be published in series 

of law reports accompanied by a head note summarising the legal principles of the decision. 

Some top level courts now appreciate that it is desirable to communicate their decisions to a 

wider audience beyond the legal profession. This can be achieved in a variety of ways: 

internet websites providing for rapid publication of judgments and information about the 

judges and work of the court 

permitting the broadcast of hearings and the giving of judgments 

the appointment of a press liaison/public information officer to assist journalists 

101 Gavin Drewry and Dawn Oliver, 'Parliamentary acco~mtability for the administration of justice', ch. 
111 in Drewry and Oliver (eds), The Lazo and Parlian7elzt (London: Butterworths, 1998). 
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annual 'off the record' lunch meetings between one or more of the judges and specialist 

journalists 

providing accoinmodation for the news media in the court building where judgments can 

be read and reports written 

the use of a single judgment of the court, or co-ordinated concurring and dissenting 

judgments, rather then court's decision consisting merely of individual judgments issued 

by each judge one by one in succession 

issuing a 'statement upon publisl~ing reasons' to accompany judgments, essentially a brief 

explanation of the case and the court's holding. (An analogy might be the explanatory 

statements that since 1999 have been written to accompany Acts of the UK Parliament). 

But even in courts which have adopted one or more of these strategies, two factors are 

commonly regarded as important: (i) the court's judgments must be the central means of 

formal communication; and (ii) the court as an institution should not respond to criticisms in 

the press (though sometimes individual judges who have been the subject of criticism may 

answer back in the form of lectures or published papers). 

In some respects, the Appellate and Judicial Committee have made progress. Both now have 

websites (though the Privy Council was one of the last institutions of central government to 

launch one), albeit not very enticing ones. The announcement of judgments of the Appellate 

Committee take place in the chamber of the House of Lords and so may be broadcast (as 

occurred in the Pinochet appeal). Broadcast of hearings, in common with all other courts in 

the UK, is prohibited. But there is no press liaison officer. Decisions in many Appellate 

Committee cases and some Judicial Committee cases take the form of five individual 

judgments; sometimes they are repetitious of the facts and law.'" Single judgments of the 

court are relatively unusual in the Appellate Committee (though more common in the 

Judicial committee).lo3 

3.4.2 E x p l a n a t o y  accountability t o  the  Zegislatuve 

As a counter-balance to autonomy, in some systems the top level court is required to explain 

the conduct of its affairs to the legislature. This may be by: 

the attendance by judges of the court at a parliamentary committee hearing (e.8 in the US 

Congress to present the Supreme Court's budget) 

102 See David Robertson, 'The House of Lords as a political and Constitutional Court: Lessons from the 
Pinochet Case', ch. 2 in D. Woodhouse (ed.), The Pinoclzet Case: a Legal and Co~zstittrtio~zal Analysis 
(Oxford: Hart, 2000); A.T.H. Smith (1984) 47 Modern Law Review 133 at 40; A. Patterson, The Law Lords, 
p. 98. 
1113 There is an inconsistency in policy in criminal appeals: in England & Wales, the Court of Appeal 
(Criminal Division) has an invariable practice of giving a single judgment of the court, and not 
allowing dissents; no such collective discipline applies to cases which go on further appeal to the 
Appellate Committee. 



the attendance by senior officials of the court at a parliamentary committee hearing (e.g. 

the occasional appearances by the Registrar of the Supreme Court of Canada before the 

House of Commons) 

a the publication of reports of their work. In Spain, for example, the Tribt~nal  C o ~ ~ s t i f ~ i c i o n a l  

has, at irregular intervals and of its own initiative, published two reports. In the US, the 

Chief Justice publishes a 'year ender' each January, though this is as much a report on the 

federal judiciary generally (of which the Chief Justice is head) as the US Supreme Court's 

work. The High Court of Australia is under a statutory obligation to prepare an annual 

report which gives an account of its activities, budget and a detailed statistical analysis of 

case trends. In Canada, since 1997 every department and agency, including the Supreme 

Court, is required periodically to publish two reports. A Report o n  Plans and Priorities 

contains information on the 'objectives, initiatives and planned results'. A Depavti~zental 

Perfovnzance Repovt 'provides a focus on results-based accountability by reporting the 

accomplishments achieved against the performance expectations and results 

commitments'; these are tabled in Parliament. 

Although (perhaps conveniently for this purpose) the Law Lords are also members of the UK ' 

Parliament, there are relatively few mechanisms whereby the Appellate and Judicial 

Committees are called upon to justify their work in the ways just described. On the contrary, 

there is suspicion of its constitutional propriety - even though, as Drewry and Oliver have 

argued, 'the continuing reforms of the administration of justice, combined with increasing 

political impact of judicial decisions and the higher political profile of the judiciary, have 

combined to challenge the continued sustainability of practices and conventions that have 

traditionally shielded the courts from parliamentary scrutiny'.'04 This applies to the work of 

the highest courts as much, if not more, than to other courts. 

There is no reporting mechanism for either the Judicial or Appellate Committee, save the 

statistics and the very brief description of the case load which appear in the Judicial Statistics 

for England and Wales (sic) published annually by the Lord Chancellor's Department and 

three or so paragraphs and a brief statistical annex within the general Hotrse of Lords A n n u a l  

Report and ~ c c o t r n t s . ' ~ ~  Recently, the Lord Chancellor, the Senior Law Lord and other judges 

accepted an invitation to appear before the Joint Committee on Human Rights to give 

evidence about the impact of the Human Rights Act on the courts,Io6 but there is no 

indication that this will become a regular event.lo7 Participation by the Law Lords in debates 

in Parliament is, at present, the main mechanism outside their written judgments by wluch 

Op. cit. at p. 35. 
e.g. House of Lords Annzrlzl Report and Accounts 1999-2000, paras 45-47 and statistics in Part 11. 
26 March 2001. 

3117 Lord Woolf. MR and Sir Richard Scott V-C (as they then were) appeared before a House of 
Commons select committee to give evidence on the draft Freedom of Information Bill: see Select 
Committee on Public Administration, Minutes of Evidence, 14 July 1999, H.C. 570-ix, pp. 168-175. 



we get to know their views on a range of issues such as constitutional ref~rrn '~%nd penal 

policy. If major structural reform leads to the Law Lords leaving Parliament, careful 

consideration will need to be given to what, if any, alternative channels of communication 

are created. None of this is to suggest, of course, that judges should ever be required to 

disclose to Parliament their positions on issues likely to come up for judicial interpretation. 

3.5 Efficiency 

A court which fails on a day to day operational level to determine cases before it with 

appropriate speed and competence is brought into discredit and opens its legitimacy to 

question. Except for the Appellate and Judicial Committees, courts systems throughout the 

UK have in recent years been subject to rigorous reviews of their efficiency and effectiveness; 

often radical reforms have been recommended, many of them have been implemented.'09 

The next section of this report considers the political reasons why the UK's two highest 

courts have thus far escaped such scrutiny. Concerns to achieve efficiency and effectiveness 

in court systems is a pre-occupation in most liberal dem~cracies."~ Clearly, the practical 

problems facing top level courts will be somewhat different: in absolute numbers, the case ' 

load is likely to be much smaller in top level courts than in trial courts or (where they exist) 

intermediate courts of appeal. 

The scope of this report does not permit any detailed account of the relative efficiency of the 

Appellate and Judicial Committees compared to their overseas counterparts. What can 

usefully be noted here is the very modest cost of the courts. Excluding judicial salaries (a 

Law Lord's salary is £152,072, paid from the Consolidated fund), the annual cost of running 

the Appellate and Appeal Committees is little more than £600,000, which with receipts from 

fees etc of almost £500,000, resulted in a net expenditure of only £122,610 in 1999-2000. The 

allocated budget was underspent by 17.8 per cent."' The annual costs of the Judicial 

Committee are approximately £400,000."~ 

IOU See e.g. the views expressed on the prospect of a constitutional court in the UK summarised 11-1 Part 
9, below. 
Ill') Reviews include: Lord Woolf, Access to Jtlstice: fi~zal report to the Lord Chancellor (London: HMSO, 
1996); Sir Jeffery Bowman, Report to the Lord Chancellor by tlze reviezv of the Court of Appeal (Civil Division) 
(London: LCD, 1997) and Review of tlze Crvzvn Office List: a Report to tlze Lord Clzancellor (London: LCD, 
2000); the White Paper, Modernising Justice: the Government's Plans for refornzing legal services and tlze 
courts, Cm. 4155; Court Service consultation paper, Moderizising the Civil Courts (2001); the LDC review 
of the criminal courts in England and Wales chaired by Sir Robin Auld (see www.crimina1-courts- 
review.org.uk); in Northern Ireland, see the Review of the Criminal Justice System in Northern Ireland 
(available on line at www.nio.gov.uk/cjr) and Review of the Civil Justice Systenz in  Northern Ire1and:fi'nal 
report (Belfast: Civil Justice Reform Group, 2000). 
110 See e.g. in relation to the USA, the work of the Federal Judicial Center (www.fjc.gov) and its reports 
such as Conference on Assessing the Effects of Legislation on the Worklond of the Courts (1995) and Case 
Manageinent Procedures in the Federnl Cotlrts of Appeals (2000). It is noteworthy that the FJC's remit 
includes all federal courts except the US Supreme Court. 
111 House of Lords Anntlal Report and Accotlnts 1999-2000. 
112 See Part 17 below. 



4 Functions of the UK's top courts 

4.1 introduction 

It is now widely accepted that the top courts play an important, and distinct, public role 

which extends far beyond achieving individual justice for litigants in particular cases. This 

part of the report considers the functions performed by the Appellate and Judicial 

Committees with a view to identifying what is essential and what is not. Structural reform 

of tl-ie top courts will either have to accommodate current tasks, or justify why a function 

would be better carried out by another court or institution or not at all. Any reformed court 

must be able to perform the functions at least as well as the Appellate and Judicial 

Committees currently do (otherwise why go through with the disruption of reform?). 

Analysis of the 359 judgments delivered by the Appellate and Judicial Committees between 

November 1996 and November 1999 suggests that the top courts currently carry out the 

following tasks: 113 

Provision of 'better quality' adjudication than is possible in first level appeal courts 

Determination of 'important' cases 

Correction of errors of law made by first level appeal courts 

Management of the judicial administration of the UK's three legal systems 

Provision of constitutional protection 

Modification of case law and interpretation of legislation to ensure that it resonates with 

contemporary social values 

The Judicial Committee, in addition, has these tasks: 

Appellate adjudication services to overseas jurisdictions 

Appeals about registration by medical professional bodies 

Settlement of one particular kind of dispute within the Church of England. 

These are considered in turn. 

4.2 Better quality adjudication 

This function includes, 'clarifying and refining issues, expounding principle, interpreting 

and applying precedent in a way ultimately better than the courts be lo^.'"^ This aspect of 

what the top courts do is important to all the other functions of the top court. As Lord 

Bingham notes, without making plainly better decisions (rather than simply di'eerent ones) 

""his draws on Le Sueur and Cornes, 'What do the top courts do?' (2000) 53 Ctlvrent Legal Problenzs 
53, to which reference should be made for a more detailed account. 
'I4 Lord Bingham of Cornhill, 'The Highest Court in the Land' Millennium Lecture, delivered at 
Lincoln's Inn on 24 September 2000. 



the 'delay inherent in a second appeal [would be] hard to justify'. It is possible to specify 

some factors which might constitute the better quality of the top courts' work: 

Refinement: though there are exceptions, the path to the top courts through at least two 

prior hearings provides the opportunity for the issues in a case to be 'narrowed and 

refined.'''' 

Mode of deliberation: anecdotal evidence of the way the top courts hear cases suggests a 

challenging atmosphere in which counsel are exposed to rigorous testing by the judges. 

As they also deal with a smaller number of cases than the courts below, the top courts 

simply have more time both in the court room and in discussion afterwards. 

Textual quality of judgments. 

Composition of the court: almost all cases receive the attention of a greater number of 

judges in the top courts than in the court immediately below. If appointments to the top 

courts are on the basis of professional merit, then one should assume that the judges are 

- to put it bluntly - 'better' than those in the courts below.Ilh 

4.3 Determining important cases 

The top courts ought not to exist to deal with trivia: 'if the House of Lords is to perform 

what I regard as its true function, it is essential that its attention should be concentrated on 

the relatively few cases which merit, and in practice (short of a revolution in working 

methods), receive its mature scrutiny'."7 As already noted, in the UK the ideal is not met 

because of absence of a leave requirement in some 

4.4 Error correction 

The top courts' function 'is not ordinarily, to correct alleged errors in the application of settled 

law'"' - that role belonging to first level appellate courts in their supervision of trial courts. 

Nevertheless it is some element of the top courts' functions. As cases go up through the 

judicial hierarchy, being dealt with by judges with more time and greater experience, a 

different outcome will more likely arise from a different approach to the law, rather than 

simply legal error.Iz0 The balance tips from an interest in seeing that individual litigants get 

justice to a wider public interest in the development of the law. 

"5 See Lord Clyde in Bank of Scotllzizd v Brunswick Developments (1987) Lfd No 2 1999 S.C. (H.L.) 53. 
Lord Clyde went on to note that the case was an exception. 
I l h  The meaning of 'merit' is considered in Part 12. 
117 Lord Bingham, above. 
118 See 2.2 and 2.3 above. 
119 Lord Bingham, above. 
1211 A good example is one of the Judicial Committee's first devolution issue cases, Brown v Stott 
(Proctirator Fiscal, Dlaferi~?liize) [2001] 2 W.L.R. 817, 2001 S.L.T. 59. 



4.5 Constitutional protection 

Generally, top level courts in legal systems have fur-ictions of protecting constitutional rights 

and structures (whether they be specialist courts or not). The Appellate and Judicial 

Committees, as final courts of appeal, have been given new functions in this area by the 

Human Rights Act 1998 and devolution Acts. As already noted, the Judicial Conunittee has 

also acquired a new original jurisdiction to consider Bills of the Scottish Parliament and the 

Northern Ireland Assembly referred to it directly by the Law Officers. The more particular 

tasks can be outlined as follows. 

4.5.2 Co~ztro I of the exercise of pt~blic power tlzvotlgh jtldicial review 

The Appellate Committee has, in conjunction with the lower courts, developed judicial 

review as a procedure, determined its scope of application, and developed the grounds of 

judicial review. 

4.5.2 Civil liberties and human rights 

While there may be dispute over how well the top courts have in fact protected civil liberties 

and human rights, they have plainly always had a role in doing so. From October 2000 all , 

courts have a statutory duty to act, unless there is clear statutory language to the contrary, in 

conformity with the Convention rights as set out in Schedule 1 to the Human Rights Act 

1998. There are two distinct additions to the top courts' role arising from the Act. The first 

concerns the section 3 interpretative obligation. It is clear from the words of the section 

itself, parliamentary debates during passage of the Human Rights Bill and other public 

statements by the Lord Chancellor and Home Secretary, that the courts are to adopt an 

entirely different mode of statutory interpretation - even reading words into statutes in 

order to make them Convention compliant. This, combined with the top courts' traditional 

roles in respect of managing precedent and innovation (see below), means the top courts 

must in every case review, and where necessary alter, case law or the interpretation given to 

statutory provisions (unless clearly impossible) in order to give effect to Convention rights. 

Second, in those cases where the legislative provision cannot be read consistently with the 

Convention rights, then, unless the provision is an Act of the UK Parliament, or a provision 

of subordinate legislation required by such a statute, the courts, ultimately the top courts 

may quash the legislative provision. In respect of Acts of the UK Parliament, all the higher 

courts may grant the new remedy of declaration of incompatibility - a finding by the court 

that the provision in question breaches a Convention right. 

4.5.3 Relationslzips between legal orders 

National legal systems, whether monist or dualist, do not exist in a legal vacuum. They are 

intersected and influenced by the legal orders of other countries, supra-national and 

international legal orders. Top courts play a role along with the state's other key actors (the 

executive and legislature) in deciding how those legal orders and their norms will relate to 

the domestic legal systems. As courts of a European state, the UK top courts work with the 

European Court of Justice and the European Court of Human Rights to develop both the law 



of the European Union and ECHR law. One interesting issue for the future will be how 

ECHR case law will develop now that the UK top courts can enter into dialogue with the 

European Court of Human Rights. Lord Bingham clearly expects a relationslup between 

equal partners: "' 

'I do myself think that one of the great advantages of having incorporated the 
Convention is that it makes it possible to have a dialogue with the Court in 
Strasbourg. Of course, we have a lot to learn from them but I venture to 
suggest they have a great deal to learn from us, not least in areas which are 
unfamiliar to most Continental jurists, of which jury trial is the most pre- 
eminent example. . . . They [the Strasbourg Court] are now, for better or worse, 
getting our views on these questions and one would hope that they would treat 
those with the same serious respect with which we treat their judgments, when 
though of course we have a duty ultimately to take account of their 
jurisprudence, whereas they have no duty to take account of ours.' 

4.5.4 Devolutio~z nzatters and issues 

The Appellate and Judicial Colnmittees both have new functions arising from the Scotland I 

Act, Government of Wales Act and Northern Ireland Act. The Scottish Parliament, National 

Assembly for Wales and ~ o r t h e r n  Ireland Assembly are not sovereign in the sense that the 

UK Parliament is. Lord Rodger, speaking of the Scottish Parliament in Wlza2q v Lord Watsolz 

of Invergowl-ie, but his characterisation applies equally well to the Assemblies in Northern 

Ireland and Wales, said: 12' 

The fundamental character of the Parliament [is]. . . a body which - however 
important its role - has been created by statute and derives its powers from 
statute. As such it is a body which, like any other statutory body, must work 
within the scope of those powers. If it does not do so then in an appropriate 
case the court may be asked to intervene. 

The introduction of devolution in the UK has been followed with interest by judges from top 

courts in federal systems, one noting that: ' I3  

Federalism plays a vital role in an appellate judge's interpretative work for a 
reason which affects more than a few statutes lying on the borders traced by 
federal lines of authority. It is a reason that affects the interpretation of many 
statutes. That reason grows out of the intangible interpretative factor called 
'statutory background' or 'judicial attitude'. Judges in a federal system 
interpret all statutes in the light of the history, traditions, basic purposes and 
objectives of that federal system. And that circumstance makes a difference. 

I21 Oral evidence to Joint Committee on Human Rights, 26 March 2001, Q. 130. 
2000 S.C. 340. 

"?tephen Breyer, 'Does Federalism Make a Difference?' [I9991 Public Law 651,658. 



4.6 System management 

A benefit of second appeals may lie in the strategic case management function of the top 

courts. Within any legal system, decisions need to be made about which courts, using which 

procedures, deal with different kinds of legal dispute. Guidance on the allocation and 

despatch of court business may be provided by statutory provisions, court procedure rules, 

common law rules, practice directions or case law governing the inherent jurisdiction of 

courts to regulate their own proceedings. 'System management' occurs at all levels of the 

court structures, but it occupies a considerable proportion of the top courts' work. Examples 

of the Appellate Committee's function as a manager of the legal system, taken from the 1996- 

99 sample, include: deciding whether challenges should be channelled into the supervisory 

jurisdiction of the High Court or dealt with by criminal  court^;"^ whether a trial should be 

allocated to a court martial or the civilian criminal c ~ u r t s ; ' ~ ~ i v i n g  guidance to lower courts 

on the proper approach to take when deciding whether to order a new trial on the grounds 

that an award of damages was exces~ive; '~~ the powers of county courts to grant 

adjo~rnments ; '~~ when it is proper to strike out cause of action on because of a claimant's 

delay;12' whether a tort claim may be struck out on the ground that it is not fair, just and 

reasonable to impose a duty of care in negligence - or whether such an issue should be ' 

determined at trial;"9 whether the House of Lords had a discretion to hear an appeal which 

concerned an issue involving a public authority as to a question of public law, even where 

there was no longer any live issue which would affect the rights and duties of the parties as 

between themsel~es; '~~ whether a non-pecuniary interest in litigation was sufficient 

automatically to disqualify a person from sitting as a judge in the cause;13' and whether the 

restriction in section 29(3) of the Supreme Court Act 1981 on the availability of judicial 

review on a trial on indictment was aimed at preventing delay to the trial process and 

whether defendants could challenge the legality of the decision to proceed at tria1.13' 

Doubts about the capacity and appropriateness of the top courts in system management may 

be raised. A general concern is that this kind of ad hoc regulation is sometimes unsuccessful. 

Disputes about the allocation of disputes to ordinary civil proceedings or the specialist Order 

53 application for judicial review procedure resulted in several House of Lords decisions. 

Professor Wade commented that this case law 'has produced great uncertainty, which seems 

likely to continue, as to the boundary between public law and private law since these terms 

have not clear and settled meaning ... the House of Lords has expounded the new law as 

'" Boddington v British Traizsport Police [I9991 2 A.C. 143; R. v Wicks [I9981 A.C. 92. 
R. v Martin (Alan) [I9981 A.C. 917. 

126 Girvaiz v lizverness Farmers Dairy (No.2) 1998 S.C. (H.L.) 1. 
'77 Bristol City Council v Love11 [I9981 1 W.L.R. 446. 
""rovit v Doctor [I9971 1 W.L.R. 640. 
12' Barrett v Enfield LBC [I9991 3 W.L.R. 79. 
'"R. v Secretary of Statefor tlze Honze Department, ex p. Snlein [I9991 1 A.C. 450. 
131 R. v Bow Street Metropolitan Stipendiary Magistrate, ex p. Piizoclzet Ugarte (No.2) 19991 1 W.L.R. 272. 
I" R. v DPP, ex p. Kebileize [2000] 2 A.C. 326. 



designed for the protection of public authorities rather than of the citizen'.'33 Another 

concern is whether such litigation in the top courts is an appropriate use of scarce and finite 

judicial resources;'" time spent on this activity is time unavailable for other purposes (such 

as enunciating constitutional values). 

A new field in which 'system management' functions are being deployed is the demarcation 

of 'devolution issues'. The first three devolution cases heard by the Judicial Committee 

required strategic decisions to be made. It has been decided that the Judicial Committee's 

appellate devolution jurisdiction is engaged only when there has been a 'determination of a 

devolution issue': 13' 

It is plain the Judicial Committee can only act within the limits which have been 
set out for it by the statute [Scotland Act 19981. . . . Some of the issue which fall 
within the description of devolution issues in paragraph 1 of the Schedule may 
well raise constitutional issues. But it does not follow that all issues which are 
of a constitutional nature are devolution issues within the meaning which is 
given to the expression by that paragraph. 

The system management function also entails the oversight and management of precedent. .' 

The ability of the Appellate Committee to undertake this function (and that of innovation) 

was significantly augmented by the announcement in 1966 that it could depart from its own 

previous  decision^.'^^ The Appellate Committee's ability to change the law by expressly 

departing from precedent sets it apart from lower courts within the legal systems of the UK 

The Judicial Committee has a similar ability in relation to devolution issues arising from 

section 103 of the Scotland Act 1998 and the other devolution Acts. 

4.7 Innovation 

Judges on the top court have the prestige and authority to move the law on, by ensuring that 

the meaning given to statutory provisions, or the rules of the common law, 'broadly reflect 

the changing values and needs of society."37 Whether and how far judges should engage in 

innovation is debated - but the fact that they do is not.I3' The US Supreme Court has held 

both that segregation is constitutional and unconstitutional; in Australia, courts have 

accepted (even while expressing their disbelief) that Australia was uninhabited (terra ntlllius) 

prior to European settlement, and then held that not only was Australia inhabited, but its 

indigenous inhabitants' land rights survived European settlement. The Appellate Committee 

in Fitzpatrick v Sterling Hot~si~zg Association Ltd (though by a 3-2 majority) has accepted that in 

the society of 1999 'family' in an Act, the wording of which dated from 1920, includes a same 

'" H.W.R. Wade and C. Forsyth, Adr~zinistrative Law, 7th ed., (Oxford, 1994), p. 682. 
'" e.g. Mercury Conzmunicatiolzs Ltd v Director Gelzeral of Teleconzmtiizicatiorzs [I9961 1 W.L.R. 48. 
'" Lord Hope 111 Hoekstm, above. 
"' Practice Direction (Judicial Precedent) [I9661 1 W.L.R. 1234. 
1.77 Lord Bingham, above. 
138 Antonin Scalia, A Matter of Ilzterp~etation (1997). 



sex partner.I3' This is likely to be an important facet of the top courts work in the UK as 

section 3 of the Human Rights Act 1998 mandates a11 courts to consider whether it is possible 

to read statutes so as to comply with Convention Rights. 

4.8 Other functions 

Three functions performed by the Judicial Committee will be considered separately in Part 

11, below. These are: 

provision appellate adjudication services to overseas jurisdictions 

adjudication on matters of professional registration 

settlement of one particular kind of dispute within the Church of England. 

It is difficult to justify on any rational grounds the allocation of the latter two functions to the 

UK's most senior judges. The overseas function is also likely to change significantly in the 

medium term. 

13" [2001] 1 A.C. 27 



5 Political context of reform 

5.1 Introduction 

The practical process of reforming the UK's toy level courts cannot proceed solely (or 

perhaps even mainly) by means of politically neutral, rational analysis of policy options 

designed to find some objectively identifiable optimal assortment of features. Choices about 

the future necessarily arise from, and would need to be implemented in, a political context.14o 

Substantial reform is likely to come about only when political incentive and political 

opportunity coincide. The conjecture put forward here is that: 

over the past several years there have been a number of opportunities when reform cozlld 

have been considered, but was not; 

that, so far, there have been insufficient political incentives for change - indeed, there 

are formidable disincentives; 

that, in the medium term, the political 'fuel' for reformJ4' is likely to increase; and 

ultimately a choice will need to be made between two styles of change - either 

incremental, pragmatic and reactive reform or greater structural, principled and strategic 

reform. 

This part of the report considers each of these propositions in turn. 

5.2 Missed opportunities for reform 

It is curious that the UK's top level courts have not yet been the subjects of reform, given the 

existence of two major transformation policies - the Labour Government's constitutional 

renewal programme and the radical reforms to the administration of civil and criminal 

justice. Had there been political inclination to do so, it would have been possibie for 

consideration of the future of the Appellate and Judicial Committees to have been part of 

these initiatives. 

5.2.1 Third Way constitutional renewal 

Consideration of the future of the Appellate and Judicial Committees could have formed 

part of the Labour Government's constitutional reform programme in which many major 

public institutions were created anew or had working methods altered or their constitutional 

status changed. The Royal Commission on Reform of the House of Lords did deal with the 

judicial function of the upper chamber of Parliament in its 2000 report, albeit fairly briefly. 

The Commission recommended no significant structural changes in relation to the Law 

140 Anyone doubting this should consider the failed attempt at abolition of the House of Lords' judicial 
function in the nineteenth century: Judicature Act 1873 and Appellate Jurisdiction Act 1876. 
141 To borrow terminology from Michael Foley, The Politics of the British Co~zstitution (Manchester: 
Manchester University Press, 1999), ch. 3. 



Lords' work.lJ2 It was however widely acknowledged that detailed consideration of reform 

of the judicial function fell outside the scope of the commission's enquiry - as did the 

position of the Judicial Committee. It is something of a paradox that while being given 

important roles in the schemes to incorporate the ECHR into domestic law and in the 

devolution settlement, the Appellate Committee and the Judicial Committee have, as 

institutions, been so little affected by the forces of modernisation. They are instruments, but 

not subjects, of change: new wine has been put into old bottles. This has not gone 

~ ~ n n o t i c e d : ' ~ ~  

'... we are seriously proposing a major series of constitutional reforms at the tail 
end of the 21st century and yet overlaying them with a system of appeal 
established well before the end of the last century. That seems a strange way to 
proceed. So, I have no doubt that this House and other organisations will 
return to this issue.' 

5.2.2 Reform of adnzinistvation of justice programme 

A second modernisation project which might have provided an opportunity to pursue 

reform of the Appellate and Judicial Committees is the drive to improve the administration ' 

of civil and criminal justice in the UK's legal systems. In England & Wales, the Access to 

Justice programme has resulted in significant alterations to civil litigation practices 

implemented by the Civil Procedure Rules (CPR) in 1999 whch created for the first time a 

uniform body of practice rules for the county court, the High Court and the Court of Appeal 

(Civil Di~is ion) . '~~ In Northern Ireland, the Civil Justice Reform Group reported in 2000 on 

the appropriateness of the application and adaptation of the new CPR to that part of the 

UK.'45 The flagship White Paper Modernising Jtistice of December 1998, while purporting to 

describe the Government's 'comprehensive programme for modernising the justice system in 

England and Wales' and claiming to 'have looked across the board, at the justice system as a 

whole, to see where change is needed'14' makes no reference at all to the work of the Law 

Lords. Systematic studies were undertaken of the Court of Appeal (Civil ~ i v i s i o n ) ' ~ ~  and the 

Crown Offi~e'~'  by committees chaired by Sir Jeffery Bowman, a distinguished accountant. A 

review of the Court of Appeal (Criminal Division) is under way, conducted by Sir Robin 

Auld. This strategic planning for courts reveals a range of concerns and prescriptions. 

142 Royal Commission on the Reform of the House of Lords, A House for the Future, Cm. 4534 (London: 
HMSO, 2000), ch. 9. See further 7.7 below. 
143 Lord Steel of Aikwood, H.L. Debs. 28 October 1998, col. 1985 (report stage of Scotland Bill). 
I" Lord Woolf, Access to Iustice: interin? report to the Lord Chancellor (London: HMSO, 1995) and Access to 
Jzlstice:filzal report to the Lord Chaizcellor (London: HMSO, 1996). 
115 Civil Justice Reform Group, Review of the Civil Justice System ilz Northern Irela7zd:fintll report (Belfast: 
Civil Justice Reform Group, June 2000). 
146 Cm. 4155, para. 1.1. 
147 Report to the Lord Chancellor by the Review of the Court of Appeal (Civil Division) (London, LCD,1997). 
148 Reviezu of the Crozun Office List: a Report to the Lord Chancellor (London: LCD, 2000). 



Policy-making about courts should be responsive'" and 'joined 

There should be clear lines of judicial and administrative responsibility for court systems 

and courts should have clear objectives."' 

It is desirable for there to be integrated procedural codes for litigation in different levels of 

Judges should be encouraged to specialise in particular fields of law.I5' 

Increasing demand for services is a major pressure for change - in this context, the need 

to cope with growing case loads while reducing delays. 

Appeals should generally go to the lowest appropriate level of judge; in usual 

circumstances there should only be one level of appeal; and subject to a requirement of 

first obtaining perrnissi~n. '~~ 

* Dealing with cases justly requires courts to consider litigant's financial means and the 

court's own resources.'s5 

Courts need to be properly resourced and to use information t e c l ~ n o l o ~ ~ . ' ~ ~  

So far in the debates about the future of the UK's top level courts, there has been little or no 

engagement with these policy goals and principles. One justification for t h s  may be that it is 

constitutionally important for top level courts to have a degree of insulation from 

administration of justice policy reforms implemented by the Executive in lower courts.'57 The 

lack of engagement may, however, be due less to such high-mindedness and more to the 

problems of achieving joined up government described below. 

5.2.3 British Overseas Territories 

One other modernisation project should be mentioned here. In 1999, the UK Foreign and 

Commonwealth Office conducted a major strategic review of the future relationships 

between the UK and its Overseas Territorie~. '~~ Nothing was said of the role of the Judicial 

C~mmit tee , '~~  despite references to the importance of the rule of law and human rights 

standards. 

I JY Woolf, Access to Justice: Interiin Report, ch. 17; Bowman, Report to the Lord Clznncellor by the Review of 
the Court of Appeal (Civil Division), ch. 11. 
1sn Modernising Jzlstice: Tke Governnient's plans for reforiizing legal services and the cotlrts, Cm. 4155 
(London, 1999), para. 1.1. 

Woolf, Access to Ji~stice: Final Report, ch. 8; Bowman, Review of tke Crozon Office List: a Report to the 
Lord Chancellor, recommendation 75. 
Is' Woolf, Access to Jt~stice: Final Report, ch.14, 20. 
153 Woolf, Access to Justice: Final Report, ch. 8, 15-16; Bowman, Review Of Tke Crow~z Office List, paras. 21- 
23. 
Is4 Bowman, Report to tlze Lord Chancellor by flze Review of the Court of Appeal (Civil Divisiolz); Access to 
Justice Act 1999, Part IV (and see Explanatory Note accompanying the Access to Justice Bill). 
'5"i~il Procedure Rules, Part I. 
'" Woolf, Access to Justice: Final Report, ch. 8; Moderlzising the Civil Courts. 
157 See 3.2 above. 
'" Partnershipfor Progress and Prosperity, Cm. 4264. 
159 See Part 11 below. 



5.3 Political disincentives to reform 

Clearly, then, reform of the top level courts in the UK has not had any significant place on 

the government's policy agenda. The reasons for this are the existence of a number of 

disincentives. 

5.3.1 Tlze viezvs of Lord Irvine: a force for conservatisln? 

First, the personal views of the Lord Irvine, the Lord Chancellor throughout the Labour 

government's 1997-2001 term of office and into its second, are opposed to any significant 

change to the status and composition of the Appellate Committee and Judicial Committee. 

He has been a defender of the status quo, including the role of Lord Chancellor as both judge 

and rninister.I6' Importance must be attached to his stance not only because he has ministerial 

responsibility for the administration of justice in England & Wales and Northern Ireland and 

is a judge of the top courts in question, but also because he has had ministerial responsibility 

for coordinating the whole constitutional reform programme. The substance of Lord 

Irvine's argument against radical change (the need for other constitutional changes to 'bed 

down' first) are considered in more detail later. Here it suffices to note that a future Lord 

Chancellor may take a different view. 

5.3.2 T h e  difliculty of joined-up policy making 

A second disincentive to reform is the difficulty of achieving 'joined up' policy-making about 

the future of the Appellate Committee and Judicial Comxittee. As we have written 

elsewhere,"' while most other aspects of the UK's legal systems have in recent years been 

subject to thorough-going efficiency reviews, there has as yet been no attempt to achieve 

'joined up and strategic' approaches to the top courts themselves or their relationships with 

the broader legal systems they serve. The Modernising Governnzent White Paper puts such 

approaches at the centre of the government's programme of 'renewal and ref~rm':'~' 

'Although there are areas, such as foreign and security policy, where effective 
co-ordination and collaboration are the norm, in general too little effort has 
gone into making sure that policies are devised and delivered in a consistent 
and effective way across institutional boundaries for example between different 
government Departments, and between central and local government. ... 
Policies too often take the form of incremental change to existing systems, 
rather than new ideas that take the long-term view and cut across 
organisational boundaries to get to the root of a problem.' 

Anyone searching for an example of a field of governance in which institutional boundaries 

encourage an absence of joined up thinking need look no further than the UK's top courts. 

The Law Lords' judicial function is split between the Appellate Committee (a committee of 

the UK Parliament) and the Judicial Committee of the Privy Council (a committee formally 

1611 See Frances Gibb, 'Irvine defends his role in law and politics', The Times, 30 March 2001. 
Ihl Le Sueur and Cornes, 'What do the top courts do?' (2000) 53 Ct~rrent Legal Problel~zs 53 at 57-58. 
I62 Modeniising Goveunment, Cm. 4310 (London, 1999), paras. 2.4-2.5. 



connected to a department of state). Neither top court falls within the departmental 

responsibility of Lord Chancellor's Department. As already noted, the Scottish Executive 

(and in time, the Northern Ireland Executive) have devolved policy-making responsibilities 

for some aspects appellate routes to the Appellate Committee from the intermediate courts of 

appeal in those parts of the UI<. 

The Foreign and Commonwealth Office and several overseas governments have an interest 

in work of the Judicial Committee insofar as it is concerned with providing adjudication 

services to legal systems outside the United Kingdom; but the Department of Health,163 the 

Welsh, Scottish and Northern Ireland Offices, and the Scottish Executive, Northern Ireland 

Executive and the National Assembly for Wales have interests in the devolution aspects of 

the Judicial Committee's work. 

5.3.3 Political se~zs i t iv i ty  about  'tampering' w i t h  the  senior judiciary 

There may be political sensitivity about 'tampering1 with the highest courts, for fear of 

accusations that the government is interfering with the independence of the judiciary. Even 

nunor reforms run the risk of escalating into heated debates about constitutional 

proprieties.lb4 

5.3.4 National concenzs w i th in  the UK 

Top court reform has not become a political issue in either Scotland or Northern Ireland. It 

may well do, however. In Northern Ireland, any question of institutional reform has 

capacity to inflame community relations in a divided society. The Northern Ireland Human 

Rights Commission is currently considering methods of enforcing the proposed Bill of Rights 

for Northern Ireland and it may be that sensitive decisions about the forum of appeals in 

relation to that legislation will need to be made.I6' In Scotland, it has not gone unnoticed that 

(on one view) some aspects of reform of civil appeals to the Appellate Committee are within 

the competence of the Scottish Parliament, not the UX ~ar l iarnent . '~~ There may well be a 

wish on the part of the UK government to avoid engagement with these issues. 

5.3.5 The ripeness of t ime 

A major disincentive to change is acceptance of the widely held view that now is not the 

right time to consider, let alone implement, any reform to the UK's top level courts. This was 

an opinion held by Lord Irvine LC, who suggested that the other constitutional reforms 

should be allowed to 'bed down' before changes to the top level courts are ~on te rn~1a ted . l~~  

169 In relation to appeals of certain health care professionals suspended from, or struck off, their 
respective register. See 11.3 below. 
I64 e.g. in the parliamentary debates that preceded the introduction of the 'leapfrog' procedure by the 
Administration of Justice Act 1969. 
lh5 See below. 
If6 See below. 
I67 'It may be that ... longer-term thought should be given to the appropriateness of a specialist 
constitutional court. ... I can be encouraging to that limited extent': Lord Irvine, H.L. Debs., col. 1983 



Certainly, it is easy to draw up a list of factors that make planning for the future of the 

Appellate and Judicial Committees difficult. 

Uncertainty about the quantity and quality of 'devolution issue' litigation. 

Continuing uncertainty about the scale of Human Rights Act litigation that is likely to 

reach the UK's highest courts.1bh 

'Stage 2' of the Government's reform of the House of Lords in its legislative capacity. 

The Northern Ireland Bill of Rights is now under consideration and it is as yet unclear 

what form it will take in either contents or methods of implementation. One model under 

discussion within the statutory Northern Ireland Human Rights Commission is for the 

repeal of the Human Rights Act in Northern Ireland, the enactment of new human rights 

legislation with a special constitutional ~ 0 u r t . I ~ ~  

The overseas jurisdiction of the Judicial Committee is likely to change in the short to 

medium term as New Zealand and Caribbean states end appeals.'70 

The bedding down argument, then, clearly has merit insofar as it is possible to identify a 

range of important uncertainties, the resolution of which would make planning for the 

future of the UK's top level courts easier. There are, however, counter-arguments. First, the 

argument is essentially one about timing rather than the need for change (or not). Even if 

time is not quite right to implement change, there ought at the least to be some planning for 

the future. Secondly, waiting for a time free of future uncertainty about the context in which 

the UK's top courts will operate is like waiting for Godot: it will never arrive. New 

uncertainties are likely to replace old ones. Thirdly, and most importantly, the bedding 

down argument wrongly views the UK's top courts as passive reactors to change rather than 

being part of the process of change. The Law Lords in their rulings on devolution issues and 

Convention rights are going to have significant impacts on the conduct of government and 

people's rights. This is particularlji so in the early (current) phase of human rights and 

devolution issues when the courts are called upon to define for the first time a range of new 

concepts and establish approaches.'71 

5.4 Future political 'fuels' for change 

Although up to now, due to the disincentives outlined above, there have been missed 

opportunities to consider the role and status of the UK's top level courts, our hypothesis is 

that in the future drivers for change will emerge. 

(28 October 1998) rejecting a Liberal Democrat amendment to the Scotland Bill for such a court instead 
of giving the Judicial Committee jurisdiction over 'devolution issues'. 
I hX On caseload issues, see Part 17 below. 
I69 See below. 
170 See 11.2 below. 
17' See Stephen Tierney, 'Constitutionalising the Role of the Judge: Scotland and the New Order' (2001) 
5 Edinbt~rglz Lnzo Reviezu 49. 



5.4.1 'Bedding down' nzay reveal structural or co7~stitzrtionnl problenzs 

It is possible to implement new or controversial constitutional arrangements without altering 

the methods of appointment or the constitutional status of the top level judiciary, as the 

example of Canada shows where the Charter of Rights and federalism have been adjudicated 

upon by a Supreme Court whose methods of appointment have been unaltered for years. It 

is, however, also possible that the 'bedding down' of the constitutional reform programme in 

the UK will give rise to generalised dissatisfactions with the top courts' status and role. 

Among the generalised dissatisfactions that might emerge are: the lack of women 

 appointee^;'^^ concerns about the selection of panels;'73 and problems with the dual apex of 

the Judicial and Appellate Committee both having overlapping jurisdiction over Convention 

rights.'74 

The current generally cordial relationships between UK government (and now, the devolved 

institutions) and the UK's senior judiciary also cannot be taken for granted. Only a few years 

ago, serious tensions arose in relations between the Conservative government and judges.17' 

5.4.2 Managerial difliculties will emerge 

Even if the difficulties just described are avoided, it seems inevitable that the Appellate and 

JudiciaI Committees will be faced with smaller scale (but important) difficulties in the 

management of their functions. The cases coming before the Law Lords are going to change, 

both quantitatively and qualitatively, as a result of the Human Rights Act 1998 and the 

devolution settlement and litigation practices more generally. The managerial challenges 

facing the court will include the growth in the number of appeals (and references) and 

increased demand by third party interveners or more frequent use of amici curiae. 

5.4.3 A new sense of constitutiona2is~n in the UK 

In the past, the infrastructure of adjudication was taken more or less as given; today a new 

sense of constitutionalism has developed, prompted by incorporation of the Convention 

rights, which questions court procedures and institutional arrangements. Many of the early 

Convention rights cases have been challenges to the composition, structures and procedures 

of the courts the~nselves.'~~ It can be predicted that in the coming years there will be 

heightened interest in the constitutional propriety of the work and organisation of the Law 

Lords. The case will be made, with increasing force, that the UK's top courts fail at a basic 

level to comply with fundamental principles of constitutional propriety or basic human 

rights - in particular, Article 6(1) of the Convention which guarantees that in a 

determination of civil rights and obligations or a criminal charge, 'everyone is entitled to a 

fair and public hearing within a reasonable time by an independent and impartial tribunal'. 

While there has not yet been a direct Article 6(1) challenge to either the Appellate or Judicial 

172 See 12.3 below. 
'" See Part 15. 

See 2.4 above. 
I7%ee Le Sueur (1996) 31 Goveri~lnent and Opposition 8. 
176 See Tierney, above. 



~ornrnit tees, '~~ the footsteps of Article 6(1) are getting ever closer, as similar judicial 

arrangements both within and without the UK are found to fail its requireinent~. '~~ 

Evaluating a tribunal's independence may include consideration of:17' 

the manner of appointment of its members 

their term of office, including security of tenure 

the existence of guarantees against outside pressures, and 

whether the body presents an appearance of independence. 

In relation to the linked requirement of inzparfiality the European Court of Human Rights has 

set out two tests: 

the tribunal must be subjectively free of personal bias, i.e. there must be no acttial bias; and 

it must be impartial from an objective viewpoint, or, as Sir John Laws expressed it in 

McGonnel l  v UK: 'Where there is no question of actual bias, our task under Article 6(1) 

must be to determine whether the reasonable bystander - a fully informed layman who 

has no axe to grind - would on objective grounds fear that the [court in question] lacks 

independence and impartiality'.1R0 

In McGonrzelI v UK the European Court of Human Rights (and especially Sir John Laws, who 

was sitting as ad ].roc judge, delivering a separate concurring opinion) was at pains to make 

clear that Article 6(1) required each case to be examined on its own merits. Finding there to 

be a breach of Article 6(1) in a particular case did not also amount to finding that the entire 

177 The Fawcett Society has come closest: see 12.3 below. 
178 In the European Court of Human Rights: Procola v Luxeinbourg (1995) 22 E.H.R.R. 193 (judicial 
committee of the Conseil d'Etat); McGoiznell o UK (2000) 30 E.H.R.R. 289 (Royal Court of Gueri-tsey in 
which the judge was the Bailiff, who also had a role as presiding officer of the Guernsey legislature). 
In the UK: Starrs v Rt~xtoiz 2000 J.C. 208 (temporary sheriffs, appointed on an annual basis by the 
Secretary of State for Scotland, with the Lord Advocate-the prosecuting authority-playing an 
important role in deciding what appointments were required), cf. Gibbs v Ruxton 2000 J.C. 258; 
Hoekstra and otlzers v H M  Advocate [2001] 1 A.C. 216,2001 S.L.T. 28 (a newspaper article by a member of 
the first appeal court commented on the ECHR, leading the appellant to argue that it could not have 
been impartial in relation to the human rights issues which had been raised); Locabail Ltd v Bayfield 
Properties Ltd [2000] Q.B. 45 (joined cases examining a range of issues to do with non-pecuniary and 
pecuniary interests of judges); Director General of Fair Trading v Proprietary Association of Great Britain 
(2001) 98 L.S.G. 40 (a member of the Restrictive Practices Court had applied unsuccessfully for a 
position 11.1 a company in which a principal expert witness was a director). See further Comes 
'McGonnell v UK, the Lord Chancellor and the Law Lords' [2000] Public Lazu 166 and Tierney 
'Col-tvention rights and the Scotlai-td Act: redefining judicial roles' [2001] Public Law 38. The 
Conventiol~, and a possible appeal by General Pinochet to the Strasbourg Court must also have been 
in their Lordships' minds in R. v Bow Street Metropolitan Stipendiary Magistrate, ex p. Piizochet Ugarte 
(No.2) [2000] 1 A.C. 119 (directing that an appeal to the Appellate Committee be reheard by a 
differently constituted colnmittee because in the first appeal Lord Hoffmann had an undeclared 
association with a third party intervener). 
179 There are numerous cases. These factors, and those relating to impartiality, are drawn from Findlay 
v U K  (1997) 24 E.H.R.R. 221, para 73. 
1Rfl McGoiznell v LIK, above. 



judicial structure in Guernsey was unacceptable. The impact of finding that there is a breach 

of Article 6(1) can, however, have the practical consequence that significant structural change 

is required to remedy the situation. This was so in Staws v Rtlxton in which the High Court of 

Justiciary found the system of temporary sheriffs to be in breach Article 6(l).la' Moreover, the 

Divisional Court in the recent Alconbury decision on compatibility of the planning systems in 

England & Wales rejected subinissions made on behalf of the Secretary of State that Article 6 

was primarily concerned to see whether individuals were impartial rather than the body as a 

whole of which they were part.'R' The cases relied upon by the Secretary of State,'83 it was 

held, contained no support in them for the general proposition which the Secretary of State 

advanced. They did show, as one would expect, that the court will look for lack of objective 

impartiality on the part of individuals who form part of the tribunal in question, but they 

gave no support for the proposition that the court was not also concerned with institutional 

or structural impartiality. Lndeed, there were a number of cases which suggested that the 

European Court was troubled about this.'" This particular facet of the case was not dealt 

with in the subsequent appeal to the Appellate ~ommit tee . '~"  

Among the points relating to Article 6(1) which may arise are the following: 

awareness of the constitutional status of the UK's top courts and the need for them to 

have formally guaranteed independence; 

matters to do with the appointment of the Law Lords and the fact that no women have 

been appointed;'86 

the roles of the Lord Chan~ellor;''~ 

the top courts' lack of a fixed and certain membershp, including the related issue of 

whether they should sit en bane;"' 

the Law Lords' position as members of a legislative body, and more broadly the what 

limits there should be on their extra-judicial functions.la9 

The potential impact of Article 6 arguments is well captured in an exchange between Sir 

Patrick Cormack MP, Lord Bingham and Lord Phillips MR at a session of the Joint Committee 

on Human Rights.Igo 

"I On the notion of a strt~ctural lack of independence, Lord Rodger L.J.G. in Gibbs v Rux fon  2000 J.C. 
258 cited with approval the Canadian case of Attorney Geizeral of Quebec v Lippe' [I9911 2 S.C.R. 114, in 
which Lamer C.J. states: 'Notwithstanding judicial independence, there may also exist a reasonable 
apprelzelzsion of bias on an iizstittitional or strt~cttlral level. Although the concept of institutional 
impartiality has never before been recognised by this court, the constitutional guarantee of an 
independent and impartial tribunal has to be broad enough to encompass this.' (Emphasis added) 

[2001] Adini~zistrative Cotlrt Digest 350. 
'" Piersack v .  Belgiunz (1983) 5 E.H.R.R. 169; De Cubber v. Belgiunz (1984) 7 E.H.R.R. 236; Procola v .  
Luxei~zbourg (above); McGonizell v .  UK (above). 

Srainek v.  Austria (1985) 7 E.H.R.R. 351; Fiizdlay v. UK (1997) 24 E.H.R.R. 221; Belilos v.  Switzerland 
(1988) 10 E.H.R.R. 466. 
IR5 [2001] U.K.H.L. 23. 
1Rh See Part 12 below. 
187 See Part 14 below. 
I88 See Part 15 below. 
189 See Part 16 below. 



'Sir Patrick Cormack: ... There is much talk about Article 6 and the right to 
appear before an independent tribunal and some people assert that this really 
makes i t  difficult to see the survival of the dual roles of the Law Lords as judges 
in the courts of last resort and also members of the legislature. What are your 
views on that? 

(Lord Bingham of Cornhill) I am afraid I see this as a cluestion that will become 
litigious at some point and therefore I would not like to give any answer to the 
question here and now. 

104. I think you have given a very interesting answer, if I may so. Would any of 
your colleagues like to comment on that? 

(Lord Phillips of Worth Matravers) No, thank you. 

Chairman: That is short and sweet.' 

5.4.4 Pressure group and party political interest in the nzatter 

Another kind of fuel change which might emerge is party political, encouraged (perhaps) by 

pressure group activity and advocacy scholarship. Parliamentary interest in refornung the 

Appellate and Judicial Committee has been almost kept alive by the activities of the Liberal 

Democrat Lord Lester of Herne Hill QC.'" It is plausible to imagine any of the UK-wide 

political parties developing a policy interest in this - the Labour party, as unfinished 

business of the constitutional reform package; the Conservatives, anxious either to curb 

liberal judges or because they see a new court as an institution restraining the centrifugal 

forces of devolution; and the Liberal Democrats, building on the track record of Lords Lester 

and Goodhart. 

Top court reform also has attractions to the nationalist parties. For the Scottish Nationalists, 

the question of 'keeping appeals in Scotland' may arise, as may concerns about which judges 

are hearing Scottish devolution issues. For Plaid Cymru, the use of the Welsh language in the 

UK's highest courts and eagerness to foster the development of a distinctly Welsh legal order 

may come to the fore. 

As with other aspects of the constitution, the influence of pressure groups may be of 

importance in placing top courts reform on the political agenda. The Institute for Public 

Policy Research in its Written Constitutionfor the United ~ i n g d o ~ n ' ~ '  considered the matter, but 

the analysis has now been rather superseded by events. JUSTICE, in its written evidence to 

the Royal Commission on the Future of the House of Lords, argued in favour of a new 

supreme court. 

1911 Minutes of Evidence, 26 March 2001. 
191 Lords Lester and Goodhart were members of the JUSTICE worlung party that in May 1999 
recommended the establishment of a supreme court for the UK to the Royal Commission on Reform of 
the House of Lords; but less than a year earlier they proposed a constitutional court for the UK during 
the passage of the Scotland Bill. 
I92 London: Mansell, 1991, pp. 14-18, 101-115 and ch. 9. 



5.4.5 Clza~zges overseas 

Constitutional change in British Overseas Territories and those Commonwealth states which 

retain appeals to the Judicial Committee are out of the direct control of UK government and 

the Law Lords, yet could have a significant impact on the character of the Judicial 

Committee's work."3 

5.4.6 In i t ia t ives f io~iz  tlze judiciaiy 

The Law Lords themselves might become catalysts for change. There are some reforms 

whch  can be carried into effect by the courts themselves without any need for alteration to 

primary legislation or any significant change to the courts' b ~ d ~ e t s . ' ~ ~ x p e r i e n c e  overseas 

suggests that the personality and willingness to set a reform agenda of the presiding judge of 

a court may effect change, e.8. the Canadian Supreme Court's move to a new court building 

was the result of lobbying by the then chief justice. Two factors may, however, militate 

against judge-led reform in the UK. First, the Law Lords have not hitherto spoken with a 

collective voice about their future.Ig5 Unless and until there a collective outlook, the scope for 

the Law Lords acting as catalysts is limited. A second factor is that the Law Lords are not, 

formally, members of the judiciary and so are not members of the Judges Council (the body , 

that represents the views of the senior judiciary of England & Wales to the UK government). 

Even if they were, however, Lord Woolf has recently written:'96 

'As a judiciary, we have so far neglected to develop a voice which can 
authoritatively speak for us all. The Judges Council could play this role but it 
has yet to develop as it should. This is hardly its fault. It has no resources, no 
dedicated staff or any terms of reference. Equivalent bodies in other 
jurisdictions have proper public status and issue annual reports. They have a 
programme of work.' 

5.5 What style of change? 

The final element of our conjecture is that some kind of change to the existing arrangements 

for the UK's top courts will be seen as necessary, and that this involve a choice between two 

basic styles, or modes, of reform:lY7 

pragmatic, reactive change that is relatively uncoordinated; and 

193 See Part 11 and Le Sueur What is the future of the Judicial Committee of tlze Privy Cot~ncil? (London: 
Constitution Unit, 2001). 
194 See 6.4 below. 
195 In their evidence to the Royal Commission on the Future of the House of Lords, it was carefully 
explained that they did not all share the same views of the future and in debates in the chamber. In 
parliamentary debates on the Scotland Bill, divergent views were expressed about the desirability of a 
constitutional court for the UK (see 9.2 below). 
"' 'The Needs of a 21st Century Judge: address to the Judicial Studies Board', 22 March 2001 (available 
on line at www.1cd.g0v.uk. 
197 These modes of change have common features, e.g. it is desirable for both kinds of change to be 
based on evidence. 



* strategic, principled reform with a clear guiding vision. 

Perhaps in reality these ideal types are more points on a spectrum than clearly separate 

categories. A case may be made for the appropriateness of each type of change. 

5.5.1 P~agl~za t ic  change 

Writing in 1990, Brazier noted that 'constitutional change in the United Kingdom has been 

pragmatic and pie~erneal ' . '~~ The experience of the Labour Government's programme of 

constitutional reform of 1997 has done little to falsify this statement. Certainly top level court 

reform has been characterised by this mode of change in the past (with e.8. the establishment 

of the Appellate Committee in 1948; the abolition of the Attorney-General's fiat and 

introduction of the reference procedure for criminal matters in 1960; leapfrog appeals in 

1969; the introduction of judicial assistants in 2000). Such change will be advocated by those 

who view the Appellate and Judicial Committees as institutions still fit in all the essentials to 

carry out their tasks for the foreseeabIe future: do not fix what is not broken. If there are no 

basic problems with the structure of the courts and their capacity to produce well-regarded 

judgments within acceptable time, then there is simply no reason to consider large-scale root 

and branch reform. 

Incremental change, in response to managerial concerns, may be the most likely mode of 

change in relation to the UK's top level courts. It has three main advantages. First, it is likely 

to be easier to reach agreement about and implement than more major strategic reform.'99 

Secondly, it helps preserve the legitimacy of a court. Continuity with the past is of especial 

importance to a top level court as a foundation for its respect: to call into question existing 

arrangements, and to seek to reinvent the UK's top level courts anew, is undesirable. (it may 

be argued) Thirdly, smaller scale reforms are more suited to pilot projects to test their 

feasibility than are major structural changes.2w Disadvantages include that it is more difficult 

to hold government and the court accountable for a series of apparently uncoordinated 

smaller-scale changes than it is for a coherent package of strategic reforms. The absence of 

co-ordination may also lead to unexpected and undesirable outcomes.20' 

5.5.2 Strategic r e f o m  

The case for a more structural, principled and strategic mode of reform is to say, first, that 

there are indeed basic problems with the current arrangements, for example: the position of 

the Lord C h a n ~ e l l o r , ~ ~ ~  the role of the Law Lords as members of the UK legislature,203 the 

198 R. Brazier, 'The Machinery of British Constitutional Reform' (1990) 41 Northern Irelnnd Law Quarterly 
227. 
194 See 6.3 below. 
2110 The introduction of judicial assistants was done on an explicitly experimental basis. In 1969 when 
'leapfrog' appeals were set up, it was said that they would be subject to evaluation after two years. 
203 It is not clear, for instance, that anyone anticipated that most Scottish devolution issues in the 
Judicial Committee would be appeals from the Scottish criminal courts. 
'02 Part 14 below. 
'" Part 16 below. 



absence of external checks on  appointment^,"^ the lack of fixed membership panels to hear 

particular cases,205 the potentially difficult and certainly confusing relationship between the 

Appellate and Judicial Co~nmittees,'~~ and inadequate resources to cope with an increasing 

case 

Secondly, whereas in the past concerns were often more to do with managerial problems of 

delay and coping with increasing cases, now it is widely accepted that courts and their 

procedures must adhere to principles, some based on Convention rights, others to do with 

more broadly desirable characteristics of political institutions (such as transparency and 

accountability) .208 

Moreover, the recent reforms to the civil justice systems in England & Wales, and also in 

Northern Ireland, demonstrate that there is no inherent reason why large-scale, strategic 

change is inappropriate for courts. Confidence in the courts of England & Wales has not 

been undermined by the fact of reform; on the contrary, it is been enhanced. The Appellate 

Committee and UK jurisdiction of the Judicial Committee are not appreciably different in 

kind from that of other superior courts in the UK's legal systems. A final benefit of strategic 

reform is that it is more transparent and amenable to accountability than a series of ad hoc , 

changes. 

'"' Part 13 below. 
'""art 15 below. 
206 See 2.4 above. 
2"7 Part 17 below. 
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6 The machinery of change 

6.1 Introduction 

This part of the report considers the ways in which policy makers may : 

take decisions about what, if any, changes should be made to the institutional structure, 

jurisdiction, composition and methods of work of the UK's highest courts; and 

put the chosen options into practice. 

The hypothesis put forward here may be a little obvious: it is easier to find ways of deciding 

to make smaller scale alterations to the working practices of the top courts, especially those 

whch  do not require amendment of primary legislation, than it is to envisage how strategic 

structural change lnight occur. The main reason for this is that no one has clear 'ownership' 

of policy making about the Appellate and Judicial Committees; there is a multiplicity of 

'stakeholders' (to use contemporary jargon).209 
E 

6.2 The ambitions of reform 

The mechanics of decision-making and implementation will depend, in part, on the scale and 

scope of the reform project. Two basic questions arise. 

6.2.1 Refornz o f t h e  Appellate and Judicial Conz~nittees in tandem? 

First, is it possible (and, if so, desirable) to consider reform of the Appellate Committee and 

Judicial Committee in tandem? There are several reasons for arguing that the answer to this 

question should be yes. First, the overlapping membership of the two courts means that 

change in one inevitably has an impact on the other. Secoridly, now that the judicial 

Committee has jurisdiction over devolution issues (which include adjudicating on 

Convention rights), both the courts are of constitutional importance to the UK. Thirdly, both 

courts have been brought into formal relationship with each other for the purposes of the 

rules of precedent in the legal systems of the UK."' In short, the courts are so interlocked that 

it is impossible to proceed with reform except in tandem. 

There are counterarguments. One is that including both courts would complicate an already 

difficult task of developing policy (not least because the Judicial Committee is still essentially 

a court serving legal systems overseas). It is also arguable that the courts are different in 

character and function and therefore different considerations apply to their reform. Despite 

the advent of Convention rights litigation, the Appellate Committee is and will remain 

essentially a court hearing ordinary civil and criminal appeals while (for the purposes of the 

208 See also Woolf, Access to ]ustice: 'there should be clear lines of judicial and administrative 
responsibility for court systems . . .' (discussed in Part 5 above). 
210 See 2.4 above. 



UK) the Judicial Committee has more the character of a constitutional court and is essentially 

a court for legal systems outside the UK. 

6.2.2 R e f o n ~ z  o f t h e  Judicial Continittee's overseas and domestic jtrrisdictio~zs i n  trzndern? 

A second question is whether i t  is possible (and, if so, desirable) for consideration of future 

reforms to the overseas jurisdiction of the Judicial Committee to be considered at the same 

time as its domestic jurisdiction over devolution issues and appeals from the medical and 

other professions? Again, there are arguments both ways. In favour of looking at all aspects 

of the court's jurisdiction is that to do otherwise is highly artificial: the key characteristic of 

the Judicial Committee is that it is a court which engages in both overseas and dornestic 

adjudication. Further, the changes to the overseas case load which are on the horizon (as 

New Zealand debates ending appeals and the Caribbean Court of Appeal is established) now 

make the task of considering overseas and domestic work manageable.'" 

Against this approach is the problem that'co-ordinating such an all-encompassing review 

would be fraught with difficulty as it would require co-operation from overseas 

governments (at a time when, for some, the continued existence of appeals to the Judicial 

Corninittee is under active political deliberation). In any event, implementation of reforin for . 
the Judicial Committee would require the co-operation of overseas governments, in some 

cases in the form of formal constitutional amendment. This could stifle any change within 

the UK for the foreseeable future. 

6.3 Machinery for developing policy 

The absence in the UK of both a written codified constitution and clear and detailed 

constitutional conventions about the procedures for developing and implementing policy 

gives reformers of the UK's top courts something of a blank canvass on which to work. These 

facts probably hinder the development of policy (because it is unclear who wiil take the 

initiative and how they will operate to make decisions about the future of the courts), but 

they may facilitate the implementation of the decisions because there is flexibility as to how 

reforms will be given legal effect. Given the lack of any one obvious mechanism for 

developing policy, it is necessary to consider the range of possible methods and assess their 

fitness for the task. 

6.3.1 Policy making wi th in  a single UK department of s tate 

The typical method of developing policy in relation to courts has been for a UK department 

to establish a committee of inquiry and use the recommendations of that inquiry as the basis 

for its thinking. This was the technique adopted by the Lord Chancellor's Department in 

relation to civil justice in England & Wales and by the Northern Ireland Court Se rv i~e .~ '~  This 

'" Part 11 above 
'" See Part 5 below. 



method of policy development under the auspices of a single government department is not 

possible in relation to either the Appellate Committee or the Judicial Committee. 

The most basic reason is because there is no single UK government department with 

responsibility for the operation of the Appellate Committee, which is a committee of the UK 

Parliament. 

Moreover, while the Judicial Committee is, formally, attached to a department of state (i.e., 

the Privy Council), it is doubtful whether ministers in that department could properly be 

seen to initiate policy in relation to judicial functions. In any event, the Judicial Committee's 

work affects several other UK government departments: the Department of Health has an 

interest in the operation of its appellate functions in relation to the medical professions; the 

Scotland Office, the Northern Ireland Office and the Wales Office are stakeholders in its 

adjudicatory functions over devolution issues; the Foreign and Commonwealth Office has an 

interest in its functions as final court of appeal from British Overseas Territories and some 

Commonwealth countries; the Lord Chancellor's Department has responsibilities for the 

relationships between Bailiwicks of Jersey and Guernsey and the Isle of Man with the UK, as 

well as its obvious interests in the court system and judicial appointments in England & , 

Wales and Northern Ireland. The National Assembly for Wales, the Northern Ireland 

Assembly and Executive and the Scottish Parliament and Executive also have interests in the 

work of the Judicial Committee in relation to devolution issues. 

6.3.2 Ilzter-deyart~~ze~ztal/Jnteu-gave-1 taskforce 
The Modernising Governnzent White Paper has put 'joined up government' at the centre of 

policymaking. It has already been noted that the difficulty of achieving cross-cutting 

approaches to the UK's top level courts may be one disincentive to change. A taskforce or 

working group consisting of officials could be convened, but its membership would need to 

be of a size that would make decision-taking unwieldy. 

One basic issue in need of clarification, and agreement, is the allocation of responsibility as 

between the Scottish Executive and the Lord Chancellor's Department for policy-making 

about the UK's toy level courts.213 A concordat between the LCD and the Scottish Executive 

sets out in Annex A those 'matters for which the LCD is responsible in the England & Wales 

and the Executive in Scotland' including 'questions of procedure, jurisdiction and 

enforcement in civil cases' and 'the handling of devolution issues: the courts'. Annex B lists 

the 'reserved matters for which the LCD is responsible within the UK which are of interest to 

the Scottish Executive', and these include 'the structure and composition of the House of 

Lords Appellate Committee (the final court of appeal for Scottish civil law)'. On this basis, it 

would appear that a proposal to introduce a leave requirement for all Scottish appeals would 

be a matter for the Scottish Executive and Scottish Parliament to decide upon. The rationale 

for this is that the Appellate Committee, when hearing Scottish cases is a Scottish court. It is 

also probably the case that the Scotland Act empowers the Scottish Parliament to enact 

213 On the 'Scottish questions', see 7.3 below. 



legislation ending the right of appeal from the Court of Session to the Appellate 

C~mmittee."~ If, however, any of the options for major structural change discussed below2'" 

are pursued, this split of policy-making responsibility between London and Edinburgh 

makes less sense; a new top level court may, explicitly, be an institution of the whole UK 
requiring legislation of the UK Parliament to establish it. 

6.3.3 The judges 

The absence of a formal institution representing all UK judges, with resources to conduct 

research and formulate means that the judiciary in general and the Law Lords in 

particular can have only a limited role in initiating proposals for change to the UK's top level 

courts. Their role is likely to be confined to identifying practical needs (e.8 better 

accommodation and support staff) and perhaps lobbying for those via the Clerk to the 

Parliaments, Lord Chancellor and, occasionally, in the press. Lord Bingham has recently 

indicated that the Law Lords were not even consulted about the far-reaching allocation of 

responsibility to the Judicial Committee for devolution  issue^."^ 

6.3.4 A privately converzed committee 
& 

The JUSTICE-All Souls' Committee on Reform of Administrative Justice, convened during the 

1980s, could provide a model for a privately organised initiative to gather evidence and 

consider the future of the UK's top  court^."^ In the absence of any government proposal, it is 

possible that an organisation such as JUSTICE might sponsor an inquiry into the reform of the 

top courts. 

6.3.5 Parl ia lnenta~y comlnittees 

Given that the UK Parliament includes members of the government and members of the 

Appellate Committee (who are also entitled to sit on the Judicial Committee), it might be 

appropriate for a parliamentary committee - such as the newly established House of Lords 

Committee on the Constitution - to take the initiative and begin consideration of the future 

of the UK's top level courts. Insofar as issues of compliance with Convention and other 

human rights are raised, some questions could conceivably fall within the remit of the Joint 

Committee on Human Rights. 

214 A view endorsed by Lord Hope of Craighead, 'Taking the Case to London: Is it all over?' [I9981 
Juridical Reviezu 143. Lord Hope argues that there are good reasons why the Scottish Parliament would 
wish to retain Scottish appeals to the Appellate Committee. Tierney notes: 'Lord Hope's view that this 
matter is devolved is unlikely to be universally shared, and if the Scottish Parliament were to attempt 
to remove the right of final appeal to the House of Lords such a move could well be challenged before 
the Judicial Committee . . .' ('Scotland and the New Legal Order' (2001) 5 Ediizbt~rgh Law Review 49,59. 
"5 Parts 8-10 below. 
' I h  Part 5 above. 
217 Evidence to the Joint Committee on Human Rights, 26 March 2001. 
21R The end product was Adi7iinistrafive Justice: Soine Necessary Reforiizs (Oxford: OUP, 1998). 



6.3.6 Royal C o ~ n ~ i l i s s i o ~ z  

Perhaps the most obvious method for investigating whether reform of the UK's top courts is 

desirable and, if so, for outlining a model for the future, is a Royal Commission. These have 

been used to consider constitutional and administration of justice issues where a degree of 

party political neutrality and of gravitas was thought to be desirable."' A Royal Commission 

on the Reform of the Appellate Committee of the House of Lords and Judicial Committee of 

the Privy Council could receive evidence from a wide range of stakeholders and, adopting 

the methods of the 1999 Royal Commission on the Future of the House of Lords could ensure 

an appropriate public participation in meetings. Transparency would be assured by the 

publication of the written evidence received. The Commissioners themselves could be 

appointed to reflect the many interests conceined - including the judiciary, the legal 

profession, UK Government, the devolved institutions of Northern Ireland, Scotland and 

Wales, the legal systems outside the UK which use the Judicial Committee as a final court of 

appeal, as well as constitutional experts. 

6.4 Machinery for implementing change 

If decisions are taken to make changes to the UK's top courts - whether that be reactive, 

pragmatic and incremental or strategic and principled - appropriate methods will have to 

be selected to implement those decisions. Three broad types can be identified: 

enactment of new legislation or amendment of existing primary legislation; 

exercise by the courts themselves of their inherent jurisdiction with legal effect; 

internal administrative change requiring no change in the law. 

6.4.1 Enactrne~zt and amendment of p v i ~ n a ~ y  legislatioiz 

Any major structural change will require the enactment of new legislation by the UK 

Parliament and repeal of existing statutory provisions governing the Appellate Committee 

and/or the Judicial Committee. There is, in any event, a case to be made for the 

consolidation of existing provisions relating to the courts as an aid to transparency.'*' 

Changes to the overseas jurisdiction of the Judicial Committee would have to be brought 

about by amendment to a variety of constitutional provisions, legislation or orders in council 

in the various independent states, British Overseas Territories and in Jersey, Guernsey and 

the Isle of r an."' Some matters of procedure (e.g. leave requirements) relating to the 

Appellate Committee's jurisdiction over Scottish civil claims are, under the Scotland Act, 

allocated to the Scottish Parliament to legislate upon. Any large scale structural reform will 

219 Examples include the Royal Commission on the Future of the House of Lords (which reported in 
January 2000) and the Royal Commission on Criminal Justice (in 1993 under the chairmanship of 
Lord Runciman). 
220 See Part 3 above. 
"' See Part 11 below. 



require primary legislation, but this is also true of implementation of some smaller scale 

change (such as removing professional registration appeals from the Judicial Committee). 

6.4.2 The cotirtsl rlile-nznking and decisiorzal powers 

Implementation of some reform is in the hands of the Law Lords. In relation to the House of 

Lords, changes have been given effect to by Practice Statements ( e .8  the decision of the 

Appellate Committee no longer to be bound by its own previous  decision^),^" Practice 

Directions and the periodic issue of new editions of the Form of Appeal and Directions as to 

Pvoceduve Applicable to Cvi~izinal Appeals ('the Red Book') and the FOYIIZ of Appeal and Divections 

as to Procedt~ve Applicable to Civil Apyeals ('the Blue Book'). Procedure Directions are issued by 

the Clerk to the Parliaments (e.8. on fees and security for costs). Changes to the courts' 

powers can also be effected by judicial decisions in the course of judgment, e.g. in R. v 

Secretaly of State for the Hoii~e Departnzent, ex p. Salenz, it was decided that the Appellate 

Committee had a discretion to hear an appeal which concerned an issue involving a public 

authority as to a question of public law, even where there was no longer any live issue which 

would affect the rights and duties of the parties as between themselves.223 In short, a range of 

reforms have been, and could in the future be, brought about by judicial rule-making and , 

decision without the need for parliamentary legislation. 

6.4.3 Internal administrative action 

Informal changes to the courts' work methods may be achieved by 'intra-mural' 

administrative action taken by the Law Lords in conjunction with the officers of the Judicial 

and Appellate Committee, c.g. the appointment of judicial assistants, setting up websites for 

the dissemination of information and uses of information technology. 

'" A statement was read out by the then Lord Chancellor, Lord Gardiner, on behalf of himself and the 
Lords of Appeal in Ordinary before judgments were delivered on 26 July 1966. 
2'"1999] 1 A.C. 450. 



7 Options for major structural change and the status quo 

7.1 Overview 

This part of report identifies and outlines the main options for the structure of the UK's toy 

level co~rts. ' '~ The report will then go on to provide an initial evaluation of each option. As 

explained in Part 1, the aim is not to advance a polemical argument in favour of any 

particular package of reforms but rather to contribute to the on-going debate by providing a 

sober and relatively neutral assessment of the options for the future. 

The status quo, keeping the Appellate Committee and Judicial Committee as distinct 

institutions with broadly the same jurisdiction to hear cases as at present. (This option 

does not preclude smaller-scale cl~anges).~~' 

A 'supreme court' for the UK, amalgamating into a single court the current jurisdiction of 

the Appellate Committee and those aspects of the Judicial Committee's jurisdiction that 

relate to the UK (including devolution issues).226 

The creation of two new courts for the UK: a 'constitutional court', which would hear 

devolution issues, and be the specialist final court of appeal for civil litigation, judicial 

review and criminal cases which raise significant issues of Convention rights or other 

constitutional matters; and a 'companion court' - a supreme court which would take 

over the ordinary civil and criminal jurisdiction of the Appellate Committee. These two 

bodies could either be two separate and freestanding courts, or two divisions, of fixed 

membership, within an overarching court.227 

A 'court of justice' for the UK. The appeal courts in each of the three legal systems of the 

UK (i.e., England & Wales, Northern Ireland and Scotland) would become the final court 

of appeal in individual cases. Where a UK-wide approach to a legal issue is needed, the 

appeal courts would refer requests for a preliminary ruling to the UK court of justice. The 

UK court of justice having answered the question, the matter would be remitted back to 

the referring court for it to continue its determination. The court of justice would also 

have powers to hear direct actions for the annulment of primary legislation and in actions 

to enforce the compliance of public authorities with duties imposed by UK statutes where 

there is an inter-governmental dimension.228 

In relation to the options for change, it is assumed for the purposes of this report that the 

Judicial Committee would remain in existence as a court of final appeal for the Bailiwicks 

of Jersey and Guernsey, the Isle of Man, the British Overseas Territories and those 

224 The expression 'structure' is used to mean the major institutional arrangements (one court or two; if 
more than one, what relationship exists between them) and the general scope of the court's 
jurisdiction (essentially, what kinds of cases the court determines). 
225 See below. 
226 See Part 8. 
"' See Part 9. 
'" See Part 10. 



independent States of the Commonwealth which choose to retain it as their ultimate court 

of appeal. The judges of any new top level UK court(s) would not necessarily, however, 

be the same as those who sit on the Judicial 

Although the terminology of 'supreme courts' and 'constitutional courts' is familiar from 

other legal systems, it is clearly not possible to transplant any already existing model into the 

UK. Too much ought not therefore to be read into the label fixed to each model. 

7.2 Why these models? 

This report is the product of academic study and not overly concerned with questions of 

political feasibility. The inodels are put forward in order to provoke debate. The three main 

models for major structural change (supreme court; constitutional court plus companion 

court; and court of justice) described in detail in the following parts of the report are just 

variations on themes. A 'supreme court' for the UK could, for example, take one of several 

forms. In devising each one, regard has been had to factors already examined in this report. 

e The question: how can a new top level court for the UK be, simultaneously, (a) a court for ' 

each of the three legal systems and (b) a court for the whole UK? 

The core institutional qualities of top level courts to: (a) have institutional autonomy; and 

to be (b) transparent; (c) accountable; and (c) efficient. 

The need for top level courts in the UK to carry out most of the functions described in Part 

4. 

7.3 The Scottish questions and structural change 

In describing models for a new UK top level court (or courts), the general question arises 

whether it is desirable for there to be greater symmetry in the relationships between the three 

legal systems and the new top court than currently exists. Of the UK's three legal systems, 

the most distinctive is Scotland's. Three 'Scottish questions' arise when considering major 

structural change.=' 

Should the Court of Session become the final court of appeal for civil claims in Scotland, 

i.e. an end of appeals to the Appellate Committee? 

If the possibility of civil appeals beyond the Court of Session is retained, should they all 

be subject to a leave requirement so that they are made on the same basis as appeals from 

intermediate courts of appeal in England & Wales and Northern Ireland? 

Most controversially, should any new UK top level court hear appeals in criminal matters 

from the High Court of Justiciary? 

22y See Part 10. 
'''' None of this, or course, is to suggest that there are no 'Northern Irish' or 'English & Welsh' or 
(which is different) 'English' and 'Welsh' questions. 



For the reasons discussed in Part 6, decisions on these matters would be for the Scottish 

Parliament and Executive. Sensitivity to the Scottish questions has had a profound effect on 

debates about the UK's top level courts - arguably an impact disproportionate given the 

small number of Scottish appeals currently heard by the Appellate Committee. As we shall 

see, some people argue that the main reason why the UK acquired a dual apex for its court 

systems in 1998 was because of the unacceptability of the Appellate Committee to Scottish 

opinion of the Appellate C~mmit tee .~~ '  

7.3.1 l7ze Scottislz civil question 

The Appellate Committee receives appeals from the Court of Session on a different basis 

than it does from the appeal courts in England & Wales and Northern Ireland: in most 

Scottish civil appeals, leave is not required and where it is, this is a matter for the Court of 

Session, not the Appellate Committee. There are arguments for and against introducing a 

leave requirement on the same terms as the other UK legal systems, but detailed 

consideration of this point falls outside the scope of this report. The main reason Scottish 

appeals were not brought within the scheme for obtaining leave introduced for England & 

Wales and Northern Ireland by the Administration of Justice (Appeals) Act 1934 was lack of , 

parliamentary time rather than any objection of principle; indeed during the passage of the 

Bill there was a plea by one Scottish MP for the Court of Session to be brought within the 

ambit of the new scheme.232 

A more fundamental question is whether a new top level court for the UK should hear any 

Scottish civil appeals. The issue whether the Appellate Committee has had an unfortunate 

role in the 'Anglicisation' of Scots private law has been the subject of debate for many 

years.233 Arguably one way of making the Scots legal system, already recognised as separate 

for the purposes of private international law, more cohesive in its own right would be to end 

the possibility of such appeals - or at least to further restrict the circumstances in which 

they might be brought (e.g. only when a question of interpretation of a UK Act of Parliament 

is in issue). At present there are few civil appeals: in 1999, only five  judgment^.^^ One 

benefit of retaining appeals is that this gives a relatively small legal system access to a wider 

range of ideas tested in the courts in London. For the purposes of this report, it is assumed 

that there is a continued wish of the Scottish Parliament for there to be some connection 

between the Scottish legal system and the UK's highest court. 

7.3.2 Scottish criminal appeals 

The current position in relation to criminal appeals is now as follows: 

'" See Part 9. 
'" See further Le Sueur, 'Panning for Gold: choosing cases for the House of Lords and the Judicial 
Committee of the Privy Council', a forthcoming paper. 
233 e.g. Claire McDiarmid, 'Scots Law: the Turning of the Tide' [I9991 Juridical Review 156. 
214 The future of Scottish representation on the top level court if civil appeals ended is considered in 
Part 12, below. 



if a Convention right is breached in Scotland by the prosecutor (or other member of the 

Scottish Executive or in legislation made by the Scottish Parliament) acting outside 

powers permitted by the Scotland Act 1998, appeal on such a 'devolution issue' is 

ultimately to the Judicial Committee 

if a Convention right is breached by a Scottish criminal court (which, because of 

separation of powers principles, is not part of the Scottish Executive) then appeal lies only 

to Scotland's final court of appeal in criminal matters, the High Court of Justiciary. 

Clearly, if it is decided that major structural change to the UK's top level courts is desirable, 

thought must be given to the court in which Scottisl? criminal appeals ought ultimately to be 

disposed of. There are two possible approaches. 

First, reformers could strive to preserve the High Court of Justiciary as the final court of 

appeal at all costs. Because of the structure of the Scotland Act 1998, this can only be partially 

achieved (for the reasons set out above). There are, however, some cogent reasons for such 

an approach. It may be doubted whether a reformed top court for the whole UK would have 

sufficient expertise to deal competently with questions of Scots criminal law. As Lord Hope , 

of Craighead recently observed, 'although there is now much common ground between 

England and Scotland in the field of civil law, their systems of criminal law are as distinct 

from each other as if they were two foreign co~ntries'.~" Further, the Act and Treaty of Union 

1707, whether or not i t  has a special status of 'fundamental law' within the UK, attaches 

constitutional importance to the preservation of the Scottish judicial system and the 

separateness of its system of public law. Moreover, there is a long tradition of the UK being 

comfortable with legal pluralism and there is no pressing reason why this should change - 

on the contrary the devolution schemes of 1998 embrace the notion of asymmetry. To 

substitute tidiness of the court system for pluralism is a poor bargain. Lord Bingham, who is 

not given to hyperbole, recently told a parliamentary committee that the reason why the 

Privy Council is hearing devolution issues arising in Scottish criminal trials236 

. . . is because, as I understand, it was politically unacceptable in Scotland for the 
Appellate Committee of the House of Loqds to be doing that. To say would it 
not be better to have one court without paying very, very close attention to the 
sensitivities of the Scots in this matter would be a recipe for disaster in my 
opinion. 

A different approach is to open up to debate whether Scottish criminal appeals could and 

should be dealt with by a new UK top court. For the purposes of discussion, the possibility of 

(say) a new UK supreme court having jurisdiction to deal with all appeals on all Scottish 

criminal matters should not be ruled out. Several tentative arguments can be sketched out. 

235 R. v.  Mnlzclzester Stipelzdiary Magistrate, ex parte Grnnada Television Ltd [2000] 2 W.L.R. 1, 5. 
'"Joint Committee on Human Rights, Minutes of Evidence, 26 March 2001, para. 110. 



The argument about lack of expertise in Scots criminal law is not of a special kind. 

Inevitably, a final court of appeal consisting of twelve, or fewer, judges will lack detailed 

knowledge of i7zany fields of law - none of the current Law Lords were, for instance, 

specialists in English family law or UK immigration law before appointment. It is an 

exaggeration simply to assume, without argument, that the Scots criminal law falls into a 

class of its own. As with other important fields of law, judges appointed to the UK's 

highest court could be expected to acquire a deep understanding of this area of law. 

(Though of little comfort north of the border, it might also be pointed out that the Law 

Lords have at times in the past lacked any effective grasp of English criminal law!)m7 It is 

also noteworthy that the Scottish Law Lords sit on English criminal appeals, having 

mastered the principles of that branch of law without having prior professional 

experience of it. 

If there is a genuine problem with lack of expertise which cannot be solved by a 

willingness of intellectually brilliant (English, Welsh and Northern Irish) judges to master 

an unfamiliar area of law, then it ought not to be supposed that excluding jurisdiction is 

the only solution. Other possibilities exist, for instance permitting the top court to call 

upon additional members, drawn from the senior Scottish judiciary, to sit in Scottish ' 

criminal appeals.238 

The objections to Scottish criminal appeals 'to London1 are curiously elitist ones, put 

forward only by Scottish lawyers and politicians. Viewed from the perspective of the 

ordinary citizen, people in Scotland are denied an opportunity which criminal defendants 

in other parts of the UK enjoy - the ability to take a case to the UK's highest court. 

Permitting Scottish criminal appeals to a (reformed) top level court for the whole UK 

would assist the Scottish criminal justice system where, currently, there are enormous 

case load pressures on its highest courts. Moreover, just as Scots civil law can benefit 

from access to the larger pool of ideas created by the London courts, so too with Scots 

criminai law. 

In any event, the current arrangements are an odd and unsatisfactory bifurcation: the Law 

Lords sitting in the Appellate Committee cannot hear Scottish criminal appeal, but when 

they cross the road and sit as the Judicial Committee they may do so (insofar as 

Convention rights or other devolution issues are raised). As Lord Bingham recently told a 

parliamentary commi ttee:239 

'... what is important is that the Scots criminal system has always been self- 
contained and has no English input at all. One of the anomalous, and to me 
surprising and unexpected, results of devolution is that for the first time one 
does have judges, Scots prominently among them but nonetheless judges, 
sitting in London ruling on questions relating to Scots criminal trials.' 

2'7 See A.T.H. Smith, 'Criminal Appeals in the House of Lords' (1984) 47 Modem Lazu Reviezu 133. 
238 See Part 15 below. 
239 Joint Committee on Human Rights, Minutes of Evidence, 26 March 2001, para. 110. 



7.4 The court's premises and location 

New premises would be needed, at considerable public expense. The relocation of the 

Appellate Committee would be following a pattern in Ottawa and Washington DC where 

supreme courts moved out of inadequate accomnodation in the legislative building to 

purpose built premises of their own. The location of premises would need careful thought. 

London, as the capital of the UK, is perhaps the obvious place. There may, however, be 

symbolic and other benefits in it being located elsewhere, such as Birmingham (the UK's 

second largest city). Although the supreme court secretariat would need fixed premises, an 

alternative for the court itself would be to go on circuit and hold its hearings in Cardiff, 

Belfast and Edinburgh as well as in London.240 

7.5 Are we predisposed to structural change? 

This report stems from an acadenuc study that is predisposed to change insofar as effort has 

been channelled into understanding when, why and how and in what form change may take 

place. We do, however, believe that the option of keeping maintaining the status quo needs 

to be considered carefully. Advocates of the status quo ought, though, to accept two facts. P 

First, the status quo exists only in a fluid form. Both the Appellate and the Judicial 

Committees have been subject to numerous reform initiatives. The Appellate Committee in 

the sense understood today dates back only to 1948 (when post-W-ar buiiding work forced 

the law lords out of the chamber in the Palace of Westminster). Procedures have been 

altered: in 1934, a leave requirement in civil appeals from courts in England & Wales and 

Northern Ireland (but not Scotland) was intr~duced;'~' in 1960, the Attorney-General's fiat as 

a precondition to bringing criminal appeals was replaced with a requirement of leave and 

certification of a point of general public importance; a 'leapfrog' appeal procedure was 

introduced in 1969; and in 1984 the formal office of Senior Law Lcrd was created. The status 

of the Judicial Committee has, in the post-War period, altered out of all recognition as the 

forces of decolonisation has changed its case load and prestige; since 1998, it has also become 

a proto-constitutional court for the UK's devolution issues. Those of a conservative turn of 

mind cannot, therefore, simply call in aid tradition or invoke the venerable ages of 

institutions as the basis for preserving the current arrangements at the apex of the UK's court 

system. Like the campaigners for change, the advocates of keeping what there is need to 

adopt a rational, evidence-based approach. 

Secondly, a survey of attempts at past reforms quickly reveals that what in one generation 

are regarded as questions of momentous constitutional importance can seem, a few decades 

later, to be anything but that. The creation of the Appellate Committee in 1948 was 

210 It is already anticipated that the Judicial Committee will sit in Cardiff when hearing devolution 
issues from Wales: Frances Gibb, 'Wales is given its own higher court hearings', Tlze Times, 1 July 
1999. 
241 Administration of Justice (Appeals) Act 1934. 



contro\~ersial. The creation of the leapfrog appeal procedure by the Administration of Justice 

Act 1969 was sin~ilarly the subject of heated debate but in the end, it was a damp squib and it  

hardly ~lsed. Thirty years on, the controversy surrounding its introduction seems out of all 

proportion to the issues at stake. 

7.6 Is the status quo a viable structural option? 

Although this research project pre-supposes that there is, at the very least, a case to be made 

for reforming the UK's existing arrangements for its top level courts, this report attempts to 

be neutral on the question whether major structural change (as defined above) is desirable. 

Several arguments in favour of maintaining the status quo can be stated. 

7.6.1 Qiralities oftlze present cotrrts nzust be preserved 

Put simply, the courts as presently constituted are working extremely well. There is a 

positive case to be made for the effectiveness and qualities of the existing arrangements. The 

work of the Law Lords, sitting as both the Appellate Committee and Judicial Committee, is 

held in high regard both in the UK and overseas. The prestige of the courts is enhanced by its , 

place within the UK Parliament. To make major structural change to these highly-regarded 

courts would risk damaging confidence. 

As to the efficiency and effectiveness of the courts as they exist today, the onus is on those 

demanding change to show a business case for change. There is no evidence to suggest that 

there would be any costs savings or increase in effectiveness by, for instance, merging the 

administrative staff of the Appellate and Judicial Committees into a new support staff for a 

new court, or having common case managements for all the cases heard by the Law Lords. 

The establishment of a new court would require substantial capital expenditure and 

increased running costs. 

7.6.2 The timing of s t ruc tu~a l  r e f o m  

Even people who accept that at some point in the future major structural reform may be 

needed can argue that now is not the right time to consider such radical options. The 

'bedding down' argument has already been ~onsidered; '~~ it is essentially the view that the 

time is not ripe to make major change while other aspects of the constitutional reform 

programme, and also the new approach to civil litigation in England & Wales, are settling in. 

Institutional stability and continuity at the highest levels of the UK's legal systems are 

desirable during times of far-reaching change to the substantive law of the UK. Any step 

towards major structural reform would open up bigger questions which are best left 

unasked. For instance, discussion about the creation of a constitutional court for the UK, or a 

change in the territorial balance of the Law Lords, or the role of party politics in nominations 

to a new court, 'would fuel a perception that those appointed might not decide these cases 

242 See Part 5 above. 



strictly according to law because each [judge] had to pass some test of suitability on political 

g r o ~ ~ n d s ' . ~ ~ ~  

Radical reform of top level courts h ~ s  recently been considered - and rejected. It was 

explicitly addressed by the Royal Corrunission on Reform of the House of Lords in its 

January 2000 report,'44 though no major structural changes were recommended. The 

Commission concluded that there was no reason why the second chamber should not 

continue to exercise the judicial functions of the present House of Lords and that the Law 

Lords should continue to be ex officio members of the reformed second chamber and carry 

out its judicial functions. Rather oddly, the Commission suggested that the terms for which 

Law Lords can be appointed to the second chamber under the Appellate Jurisdiction Act 

1876 should be amended to bring them into line with those of other members of the second 

chamber, subject to automatic reappointment as long as they are entitled to sit on the 

Appellate or Appeal Committees. It was also recommended that the Law Lords should set 

out in writing and publish a statement of the principles they intend to observe when 

participating in debates and votes in the second chamber and when considering their 

eligibility to sit on related cases.24" c 

The future of the UK's top level courts was also considered, briefly, in the White Paper 

leading up to the Human Rights   ill'^^ and during the passage of the Scotland Bill and 

Government of Wales Bill.'47 Nothing has changed since then (it can be argued) and it is 

therefore inappropriate to revisit the issue for reform. 

7.6.3 TTirzere is no reason of priizciple for refortn 

There is no principle of constitutional law or human rights norm which requires the UK to 

make changes to the institutional arrangements for its top level courts. The Royal 

Commission on the Reform of the House of Lords accepted the desirability of the Law Lords 

remaining part of the upper House of Parliament, as has Lord Irvine LC. The European 

Court of Human Rights judgment in McGolznell v UK, holding that there was a violation of 

Article 6 when the Bailiff of Guernsey sat as a judge in a case concerning legislation passed 

by an assembly of which he was the presiding officer, has no application to the 

circumstances of the Appellate and Judicial Committees (it can be argued). Even if, as some 

suggest, litigation on these points is inevitable this is no need to pre-empt decisions on those 

issues. 

Furthermore, the criteria identified in Part 3 of this report - institutional autonomy, 

transparency, accountability and efficiency - are largely met by the Appellate and Judicial 

Committees as they currently exist. Insofar as these are indeed core institutional qualities of 

24"ord Irvine, H.L. Debs., col. 1983,28 October 1998 (during report stage of the Scotland bill). 
244 A Hollsefor the Ftittire, Cm 4534 (London: HMSO, 2000), ch. 9. Given the pressures of time under 
which the Royal Commission had to work, too much ought not to be read into the report's admittedly 
brief consideration of the judicial function of the House of Lords. 
245 See Part 16. 
246 Rights Brought Honze, para. 2.4. 



top level courts, and the Appellate and Judicial Committees fail to match up to them, then 

smaller scale change rather than major structural reform can remedy the deficiencies. 

7.6.4 Tlzere arc lao pressing ~~znnagerinl problems 

A further set of arguments are to the effect that there is no pressing practical necessity for 

major change to institutions or jurisdictions. Some anxieties were expressed about the 

inability of the Appellate and Judicial Committee to cope with an increased caseload due to 

devolution issues and appeals about Convention rights.'" With hindsight, these fears seem 

likely to have been misplaced and the quantity of litigation on Convention rights and 

devolution issues seems set to be far less than some had predicted.249 Insofar as the concern 

is that Convention right cases will crowd out other types of appeals from the Appellate 

Committee's caseload, a relaxed attitude to this should be taken. The court's caseload has 

been subject to changes in the past - during the 1960s it was,  for instance, dominated by tax 

appeals - and this should be viewed as a normal trend. It is also possible that the decline in 

the volume of commercial litigation in England & ~ a l e s ' ' ~  may result in fewer appeals to the 

Appellate Committee in this field. In any event, it seems likely that quite soon New Zeaiand 

and several Caribbean states will stop sending appeals to the Judicial Committee and this 

will make available to their Lordships more time to hear UK appeals. 

The rejection of major structural and jurisdictional change does not preclude some sensible, 

pragmatic smaller-scale managerial alterations to the work of the Appellate and Judicial 

Comnuttees. The recourse to the Judicial Committee by doctors, dentists and others is one 

aspect of its jurisdiction which is hard to justify; removing this would free up 10 per cent 

more time for that court to spend on other matters.'" Efficiency savings might also be made 

by introducing a requirement that civil appeals to the Appellate Committee from Scotland 

are made subject to a leave requirement (which would bring them into line with appeals 

from England & Wales and Northern Ireland). Ad hoc reforms such as these should be 

considered if and when there becomes a pressing need to do so - but there is no need for 

major structural alteration. 

247 See below. 
24R See Part 17 below. 
249 See Part 16, below. 
250 See Cap Gemini Ernst & Young Ltd, Coiiznzercial Court Feasibility S t t ~ d y  (February 2001), a report 
commissioned by the LCD. 
'" See Part 11 below. 



8 Structural change - a UK supreme court 

8.1 introduction 

The major structural model discussed in this part of the report is the creation of a supreme 

court for the whole of the UK.~"  In recent years, support for a new top level court in the form 

of a supreme court has come from JUSTICE, Lord Donaldson of Lymington (a former Master 

of the Rolls), Lord Bingham (on behalf of the Judges Council in 1999),'" Lord Phillips of 

Worth Matravers MR;'" the Institute for Public Policy Research (IPPR),'~~ Professors Conor 

~earty"j%nd Rodney ~razier. '~'  

The model sketched out below borrows from the High Court of Australia and the Supreme 

Court of Canada in seeking to establish a single apex for the UK's legal systems in the form 

of a top court 'for all It puts the UK's three legal systems into a symmetrical 

relationship with the top level court (in distinction to the current arrangement where Scottish 

civil appeals to the Appellate Committee do not require leave and no appeal at all lies from 

the High Court of Justiciary in criminal matters). The supreme court would be the final court ' 

of appeal for all criminal, civil and judicial review matters throughout the UK, and would 

also deal with 'devolution issues'. As with the other models for structural change outlined in 

this report, this is only one of a number of possible variations on a theme. 

8.2 The UK supreme court's jurisdiction 

The model amalgamates, with modifications, the Judicial Committee and House of Lords' 

work. The Appellate Committee and the Appeal Committee of the House of Lords would be 

abolished.259 The Judicial Committee would continue to exist, but exclusively as a court for 
260 overseas legal systerrs. The judges serving on the judicial Committee would not 

necessarily be the same as those serving on the new supreme court. For the purposes of this 

152 In England & Wales there already exists an institution known as the Supreme Court of Judicature, 
i.e. the Crown Court, the High Court and the Court of Appeal. Some change in nomenclature would 
be desirable. 
253 See their respective written evidence to the Royal Commission on the Reform of the House of Lords. 
I" Interview in The Tinzes, 22 May 2001. 
'" A Writtelz Constitutioli for the U K  (London: Mansell, 1991). The IPPX styles itself a 'centre left' think 
tank. 
'" 'What are Judges For?', Lo~zdoi~  Reviezo of Books, 25 January 2001. 
"' Constitl.itiona1 Refornz, 2nd ed. (Oxford: OUP, 1998), pp. 178-182. 
'" The US Supreme Court is different in that it has jurisdiction only over questions of federal law; 
supreme courts in the 50 states are the final courts of appeal for state law. 
259 The House of Lords may, however, retain a judicial function insofar as the Committee for Privileges 
exists to hear peerage and other claims: see Part 2, above. 
261) See Part 11, below. 



report and for discussion, the model described below includes jurisdiction over all Scottish 

criminal ~~~atters . '"  T11e following matters would fall within the court's jurisdiction. 

8 Appeals, with the leave of the court, in civil cases from the Court of Appeal (Civil 

Division) in England &I Wales, the Northern Irish Court of Appeal and the Court of 

Session. This includes judicial review."' Thought ought to be given to requiring the 

intermediate court of appeal to certify that the appeal raises a question of general public 

importance (as already happens in criminal appeals to the Appellate Committee) as a pre- 

condition for seeking leave. 

Appeals, with the leave of the court, in criminal cases from the Court of Appeal (Criminal 

Division) in England & Wales, the Northern Ireland Court of Appeal, the Courts Martial 

Appeal Court and the High Court of Justiciary (sitting in its appellate capacity). The 

inclusion of this last court is a major innovation as until now no criminal appeals have 

come from Scotland to the Appellate Committee (for the reasons explained above). 

However, Scottish criminal matters in which Convention right points are raised do now 

come to the Judicial Committee 011 appeal. Questions of compliance with Coilvention 

rights, whether arising under the devolution Acts or the Human Rights Act, could be , 

grounds for appeal in any criminal appeal. The Attorney-General of England Rr Wales 

(and Northern Ireland) would retain the right to refer questions of criminal law to the 

supreme court, as he currently has to the Appellate Committee. Consideration should be 

given to empowering the Lord Advocate (the Law Officer of the Scottish Executive 

responsible for prosecutions) to have similar access to the supreme court. 

The UK's Law Officers would have power to refer Bills of the Scottisll Parliament and of 

the Northern Ireland Assembly to the court, before or after royal assent, to determine 

whether that legislation was within the competence of the devolved assembly. (This 

would reproduce the existing powers of the Judicial Committee). 

It may also be desirable for the supreme court to have a residua! category of jurisdiction 

(based on section 4 of the Judicial Committee Act 1833) enabling it to consider and report 

on 'any matter' referred to it by Her Majesty. 

'Leapfrog' appeals, under which appeals may in some tightly defined circumstances be taken 

directly from the High Court in England & Wales and the High Court of Northern Ireland to 

the Appellate Committee, have fallen into almost complete disuse; no provision is made for 

them to be retained.263 The jurisdiction of the Judicial Committee over medical registration 

appeals and Church of England matters arising under the Pastoral Measure are not 

"' See Part 7 above ('The Scottish questions'). 
'" In England & Wales, some judicial review applications are 'criininal', but we gloss over that as 
nothing turns on it for present purposes. 
2 63 The reasons for the failure of this reform need to be investigated further. If leapfrog appeal is to be 
retained, ways of re-invigorating its use should be considered. 



transferred to the supreme court: in both cases, legal action would in the first instance be 

commenced in the Administrative Court in England & 

8.3 The status of the supreme court 

At present, the Appellate Committee sits as a court of the legal system from whence the 

appeal comes, for instance as a Scottish court when hearing a Scottish appeal. In the model 

described here, the supreme court would be a court of the whole UK and its decisions would 

be formally binding in all three legal systems. In this respect, all decisions of the supreme 

court would have a legal and constitutional status similar to that currently possessed by the 

Judicial Committee when hearing devolution i s s~~es .~"  

8.4 Judges of the supreme court 

The membership of the supreme court, and whether the court would sit in panels or en banc, 

are considered in Parts 12-15. It has sometimes been suggested that a defining characteristic 

of a 'supreme court' is that all judges participate in all decisions, but we do not take that ' 

view. Questions of how panels are constituted can usefully be considered separately from 

questions of structural reform.2h6 

8.5 Structural advantages of a new supreme court 

The main structural benefits of the model proposed flow from the creation of a symmetrical, 

single apex to the UK's legal systems. 

8.5.1 T~a~zsparency 

Courts ought to be transparent in their institutional desig-~.~'~ The single supreme court has 

the advantage of simplicity of institutional design - in contrast to the UK's current 

arrangements (and the other models for structural change surveyed in this report). The 

distribution of work between the UK's existing top level courts is both hard for people io 

understand and not easy to justify on rational grounds. The Appellate Committee of the 

House of Lords is the general final court of appeal - except that it does not hear Scottish 

criminal appeals. There is ancient aversion to the idea of a court consisting mostly of English 

judges (only two of the twelve permanent law lords are from north of the border) dealing 

with Scots criminal law. Yet the law lords, sitting as members of the Judicial Committee, are 

now dealing with the Scottish criminal justice system, insofar as Convention rights are at 

issue. Convention rights are also within the ambit of the Appellate Committee when they 

arise under the Human Rights Act 1998 - as they will in relation to criminal justice in 

2h4 see Part 15. 
'h5 See Part 1 .  
"'See Part 15. 
267 See Part 2. 



England & Wales, and in any functions of 'public authorities' in any part of the UK which are 

not part of the Scottish Executive, Northern Ireland Executive or National Assembly for 

Wales. The position in relation to criminal cases is therefore as follows: 

if the Convention right is breached in England & Wales or Northern Ireland, appeal is 

ultimately to the Appellate Committee of the House of Lords 

if the Convention right is breached in Scotland by the prosecutor (or other member of the 

Scottish Executive, or in legislation made by the Scottish Parliament) acting outside 

powers permitted by the Scotland Act 1998, appeal on such ' a  'devolutioi~ issue' is 

ultimately to the Judicial Committee 

if the Convention right is breached by a Scottish criminal court (which, because of 

separation of powers principles, is not part of the Scottish Executive) then appeal lies to 

Scotland's final court of appeal in criminal matters, the High Court of Justiciary. 

Even if turf wars are avoided between the UK's top level courts, it is unsatisfactory that 

responsibility for developing the new human rights case law is shared out in the present 

opaque fashion. 

8.5.2 A single apex 

Turf wars are not, however, out of the question. The arrangements introduced in 1998 

change the rules of precedent. Generations of law students who have been taught that the 

Appellate Committee of the House of Lords was the UK's highest court must learn again. 

The Scotland Act, section 103 (and similar provisions in the other devolution Acts) now 

make the Judicial Committee the highest court: 'Any decision of the Judicial Committee in 

proceedings under this Act . . . shall be binding in all legal proceedings (other than before the 

Committee)'. Reference to Hatzsaud debates on the Scotland Bill make it abundantly clear that 

this applies even to the Appellate ~ o , m i t t e e . ~ ~ \ ~ , s  already noted, litigation about breach oi 

Convention rights by the devolved institutions ends up in the Judicial Committee whereas 

allegations of breach of Convention rights by the UK government and all other public 

authorities end up in the Appellate Committee of the House of Lords. A recent illustration 

of the potential for clash are challenges to town and country planning procedures in Scotland 

and England on the ground that an appeal to a minister, followed by an appeal to a court 

limited to points of law, did not satisfy the requirement of Article 6 of the ECHR that 

everyone is entitled to a fair and public hearing before an independent tribunal. The Scottish 

case County Properties Ltd u. Scottislz ~ i i - z i s t e r s~ '~  was decided in July 2000 by the Outer House 

holding that the planning system was not compatible with Convention rights. The English 

High Court in R. on the application of Holding G. Barnes PIC v. Secretary of State for the 

Enviuonlizent, Tra~~spor f  and tlze Regions ('the Alconbury case')270 reached a similar conclusion 

in December 2000. If the Scottish case had been taken to appeal, it could ultimately have 

''' Lord Sewel, H.L. Debs., 8 October 1998, col. 619. 
2" 2000 S.L.T. 965, 



gone to the Judicial Committee. As i t  happened, an appeal in the Alconbury case was heard 

with impressive promptness by the Appellate Committee on 9 May 2001. What this episode 

demonstrates is the possibility of conflict between the top level courts. What if the Judicial 

Coll~nlittee had heard an appeal and came to a different conclusion from that of the 

Appellate Committee? There are dangers of 'races to the top', with lawyers in devolution 

issue cases seeking to obtain rulings of the Judicial Committee before lawyers in Human 

Rights Act cases get to the Appellate Committee. 

The creation of a supreme court avoids the problem of a dual apex to the court system such 

as currently exists in the UK - and which would also exist with the adoption of a 

constitutional court plus its companion court.271 

8.6 Conclusions 

A supreme court would help improve the autonomy of the UK's highest courts,272 by 

breaking the links between the top court and the UK Parliament (in the case of the Appellate 

Committee) and a department of state (the Judicial Conunittee's connection with the Privy , 

Council). Separation would require budgetary independence and new premises, both of 

w h c h  could have practical and symbolic importance in enhancing the independence of the 

court. Careful planning would be needed, however, to ensure that there were adequate 

formal channels of communication between the supreme court and other institutions of 

governrner~t. The relatively simple and symmetrical structure of the supreme court enhances 

its transparency. As to the efficiency of the court, clearly the establishment of a supreme 

court would require considerable capital expenditure for new premises and running costs 

would be increased compared to that of the current judicial functions of House of Lords as 

the court would no longer benefit from the provision of staff and library services within the 

Palace of Westminster. 

There are, l~owever, several potential weaknesses with the model. First, it assumes that a 

single court is fit to determine both ordinary civil and criminal appeals and also 

constitutional questions. Secondly, a supreme court would arguably be a 'centralising' 

institution at a time when the process of devolution in the UK suggests a different approach 

is desirable. There is also no need for symmetrical treatment of the three legal systems 

(asymmetry is a feature of the 1998 devolution settlement). 

"" [2001] Adi~zinis frat ive  Court Digest 65. 
'" The model examined in Part 9, below 
272 See Part 2. 



9 Structural change - a constitutional court 'plus' 

9.1 Introduction 

The structural option of a constitutional court for the UK cannot be considered in isolation. 

A model for the apex of a legal system that includes a top level court specialising in, among 

other things, devolution issues and Convention right adjudication implies the existence of 

another top level court (which we call the 'companion court') for dealing with 'non- 

constitutional' matters. The constitutional court model examined in this part of the report 

therefore includes with it another court (a 'thin' supreme court) for ordinary civil and 

criminal appellate litigation. The two courts could either be entirely distinct with a different 

secretariat and premises, or they could take the form of two 'divisions', 'boards' or 

'chambers' - different terminology for the same concept - within an overarching UK court 

of final instance (called e.g. the United Kingdom Courts of Appeal). 

Support for some kind of constitutional court in the UK has come from, among others: Lord 

Steel of ~ i k w o o d , " ~  Lord Cook of Thorndon (the former President of the New Zealand Court 

of Appeal who has sat on the Appellate ~ommit tee) , '~~ Lord Lester of Herne ~ i 1 1 , ~ ~ ~  Richard 

Gordon Q C , ~ ~ ~  and Aiden O'Neill Q C . ~ ~ ~  A working group commissioned to provide expert 

guidance to the Northern Ireland Human Rights Commission has also considered the 

p~ssibility. 

Examination of proposals for a constitutional court proceeds in four stages. First, the recent 

political background to proposals for a UK constitutional court are set out. Secondly, at 

attempt is made to define the possible extent of such a court's formal jurisdiction. What is 

proposed is far removed from that of the 'European model' of constitutional courts which 

began with the Austrian Constitutional Court designed by Hans Kelsen in 1920, building on 

an institution first established in 1868, and which has been replicated, with adaptations, in 

many other civilian legal systems. The proposal is for what is essentially a specialist 

appellate court for public law cases. Thirdly, the main arguments for an against this model 

are considered. Fourthly, comments are made about the 'other' court which must necessarily 

form part of a package including a constitutional court. 

9.2 Recent political background 

What little debate there has been about the possibility of a UK constitutional court is 

curiously polarised. On the one hand constitutional courts are very fashionable; they have 

273 See below. 
274 See below. 
Z 7 5 ~ s  a member of the JUSTICE working party drafting evidence for the Royal Commission on the 
Future of the House of Lords, he also supported the idea of a supreme court. 
27h R. Gordon and R. Wilmot-Smith (eds), Htililarz Rights i n  tlze Uizited Kilzgdollz (Oxford: OUP, 1996). 
"' 'Judicial Politics in the Judicial Committee', Jozinzal o f t h e  Law Society of Scotlalzd, 1 January 2001. 



proliferated throughout Europe as well in Latin America and have increasingly become the 

subject of both academic study and political cooperation. Even political scientists in the USA 

are beginning to compare what some see as their lacklustre Supreme Court and with benefits 

of constitutional Against this there is in the UK a strong body of opinion that views 

constitutional courts as obviously unsuitable. Constitutional courts are, from that point of 

view, regarded as appropriate in four main situations:'" 

when a new legal order is being fashioned within a nation that is in transition from an 

anti-democratic form of government into democratic ones (as in, at different times, South 

Africa, Spain, Germany and Eastern European states) 

if a nation has a written, codified constitutional document 

in civilian legal systems which have a clear demarcation between public and private law 

where a legal system recognises 'constitutional review', i.e. the power of a court to strike 

down legislation as unconstitutional. 

Clearly none of these conditions apply in the UK, it is argued, and a constitutional court 

therefore is not desirable. 

9.2.1 Constittrtiotzal court proposals and devolutiolz 

Others have taken the possibility more seriously, especially in relation to devolution issues. 

During the passage of the Scotland Bill and the Soverninent of Wales Biii in 1998, 

amendments were moved (unsuccessfully) to establish a constitutional court with 

jurisdiction to determine 'devolution issues' instead of the Judicial Committee. It is not clear 

from the proposals put forward what if anythmg else the envisaged court would do. But 

even Lord Irvine LC did not rule out the possibility of a constitutional court: 'It may be that 

... longer-term thought should be given to the appropriateness of a specialist constitutional 

court. ... I can be encouraging to that limited e~tent ' ."~ 

The choice of the Judicial Committee as the court of final appeal (and of some originating 

jurisdiction) in devolution cases was accompanied by little cogent explanation from the 

Labour Government. One reason given was that the Judicial Committee had experience as 

'the final constitutional court for various commonwealth dependencies and colonies' (sic). 

In what way this was relevant was not elucidated. As an institution, the Judicial Committee 

had not adjudicated on 'division of powers' questions between different parts of a 

federation since Canada stopped sending appeals in 1949."' Another reason proffered was 

278 e.g. Washington University School of Law's Institute for Global Legal Studies is holding a three day 
conference on 1-3 November 2001. 
279 On 8 December 1999, the Administrative Law Bar Association convened a meeting on the subject: 
all three speakers (Professor Paul Craig, Sir Sydney Kentridge QC and Sir John Laws) were unanimous 
in their conclusions tliat a constitutional court was undesirable 111 the UK. No one from the floor 
spoke in favour. 
''" H.L. Debs., col. 1983 (28 October 1998) rejecting a Liberal Democrat amendment to the Scotland Bill 
for such a court instead of giving the Judicial Committee jurisdiction over 'devolution issues'. 
2fil For analysis of the Judicial Committee's record oil rights adjudication, see K.D Ewing, 'A Bill of 
fights: Lessons form the Privy Council' in W. Finnie et nl (eds), Edinburgh Essays in Ptiblic Lnzv, p. 231. 



that allocating the task to the Appellate Comn~ittee of the House of Lords 'would add to the 

work load of the Appellate Committee' and the Government 'was not sure that they [sc. the 

Law Lords sitting in the House of Lords] would lead to prompt decisions on cases'.'" This 

overlooks the fact that it is mainly the same twelve permanent law lords who sit in both the 

Judicial and Appellate Committees. Further reasons were, perhaps, concerns about tl-te 

appropriateness of the Appellate Committee of the House of Lords dealing with matters to 

do with the Scots criminal law2" and the impression that the Appellate Committee, as part of 

the UK's Parliament, lacked the objective independence for dealing with division of powers 

disputes between Westminster and Belfast, Cardiff and Edinburgh. Maybe the real reason 

for allocating devolution issues to the Judicial Committee was because this had been done 

before - in relation to Northern Ireland under s. 51 of the Government of Ireland Act 

1920.~'" 

The choice of the Judicial Committee certainly caused eyebrows to be raised outside the UK. 

The Solicitor-General of South Australia rep~rts: ' '~ 

'It is obvious that the Scotland Act 1998 involves very great political and 
organisational changes to government institutions. Some of these changes seem, 
to an outsider, to be quite surprising. For example, it having taken nearly 100 
years for we Australians to "repatriate" our legal system from appeals to the 
Judicial Privy Council [sic.], it is surprising to many of us to see that body given 
a new lease of life as a constitutional court, particularly seeing as it was so 
inadequate in that role when hearing appeals from Australia. . . . this new role 
also risks creating a dual apex with the House of Lords in devolution cases 
which again seems to me to be a surprising development.' 

During the passage of the Scotland Bill in the House of Commons, the SNP moved an 

amendment to replace the Judicial Committee with a 'constitutional court' - 'a model based 

on the German constitutional court, which has been exported recently to Spain and 

~ e x i c o ' . ~ "  The idea emerged again in the Lords where Liberal Democrats proposed an 

amendment for devolution issues to be determined by a constitutional court. Lord Steel of 

Aikwood 

We propose that t h s  rather large, amorphous body [i.e. the Judicial Committee] 
should be slimmed down and made more precise and that a constitutional 
court should be drawn from nine members of the Judicial Committee of the 
Privy Council. We propose that no fewer than four of these should be people 

2X2 Mr Win Griffiths, H.C. Debs., col. 927, 3 February 1998. 
""ee Part 7 above on the 'Scottish questions'. In the model set out below, the constitutional court 
(like the Judicial Committee at present) would hear appeals from the Scottish criminal courts insofar 
as they raise 'devolution issues', including points relating to Conventio~~ rights. 
284 The Judicial Committee only ever heard one reference: Edt~catiolznl Levy case [I9361 A.C. 352. 
''%.M. Selway Q.C., 'The Constitution of the UK: a Long Distance Perspective' (2001) 30 Conzinoiz La70 
IWorld 3 at 22. 
"' H.C. Debs., col. 204, 12 May 1998. 
2R7 H.L. Debs., col. 1963,28 October 1998. 



who hold, or have held, high judicial office in England; that no fewer than two 
of thern should hold, or have held, high judicial office in Scotland; and that at 
least one member of that nine should be someone who holds, or has held high, 
judicial office in Northern Ireland. We propose that on any one particular case: 

'No fewer than five members of the Court (including at least one member who 
has held high judicial office in Scotland) shall sit to hear any proceedings under 
this Act.' 

. . . We then propose that there should be a nominating committee of persons set 
out in our draft new schedule who should recommend duly qualified persons 
to Her Majesty for appointment as the president or members of the court. We 
suggest that that nominating committee should consist of the Lord Chief Justice 
of England, the Master of the Rolls, the President of the Family Division, the 
Vice-Cl~ancellor, the Lord President, the Lord Justice Clerk, the Lord Chief 
Justice of Northern Ireland, two persons appointed by the Speaker of the House 
of Commons, at least one of whom should be resident in Wales, one person 
appointed by the presiding officer of the Scottish parliament, and one person 
appointed by the presiding officer of the Northern Ireland Assembly. We have 
set out other self-explanatory provisions which relate to age limits and the 
qualifications of the court. This is a serious attempt to stimulate a genera! 
debate on how we deal with constitutional disputes in the new era when we 
will have these three devolved assemblies or parliaments operating within the 
United Kingdom. I hope that we shall at least have a fruitful discussion on 
them. I beg to move.' 

Lord Wilberforce, a former Law Lord, commenting that the Government had given 'no 

reasoned explanation why' the Judicial Committee was chosen for the role of adjudicating on 

devolution issues, gave 'general support to the concept proposed' in the Liberal Democrat 

amendment.2s8 Lord Cooke of Thorndon (the former President of the New Zealand Court of 

Appeal who sat from time to time on panels of the Appellate and Judicial Committees), 

supporting the tenor of Lord Wilberforce's remarks, 

'In principle there are valid reasons for preferring a Constitutional Court to the 
Judicial Committee of the Privy Council for the purpose of these devolved 
questions. The reasons pertain to experience, expertise, specialisation and 
temperament. Lord X may be admirably equipped to decide issues of domestic 
law, but by experience, interest and temperament may not be so well qualified 
to deal with human rights questions. They are a field of their own, in which 
there is a large body of international jurisprudence - a jurisprudence which 
requires a sympathetic appreciation of the aims of human rights combined with 
a certain amount of pragmatism and practicality, a combination of idealism and 
feet on the ground. It tends to be a field of its own and there is much to be said 
for a court of its own, a court which will have the opportunity of building up a 
body of jurisprudence not only within the United Kingdom but also attracting 
international respect. It would be a somewhat specialised, dedicated court, a 
limited corps of specialised judges.' 

''' H.L. Debs., col. 1966. 
"' H.L. Debs., col. 1967. 



Other judicial figures spoke against the amendment. Lord Hutton (making his maiden 

speech) was concerned that one member of the nominating committee ~7ould  be a person 

appointed by the presiding officer of the Northern Ireland Assembly. He believed 'that 

considerable harm could be done to public confidence in the judiciary - and this is an 

important factor - if there were public debate and discussion about the political views of 

judges, as I believe there would be if a nominating committee were established'.290 Lord 

Mackay of Drumadoon, a senior Scottish judge, said he was 'not yet convinced that the 

constitutional court is the correct approach. But I am convinced ... that it is a matter which 

merits serious consideration. I very much hope that this may be the start of examining the 

whole issue'.'91 Lord Hope of Craighead expressed similar  view^.'^' Lord Clyde explained 

why the Judicial Committee was an effective and efficient tribunal for adjudicating on 

devolution issues, adding 'I am attracted by the idea of a constitutional court, but I believe it 

is too early'.293 

9.2.2 Cotzstitutional court proposals and 11u1?1an rights 

The question of a constitutional court for the UK has also arisen in the context of debates 

about human rights. The White Paper on the Human Rights Bill, Rights Brouglzt Home, dealt ' 

curtly with the question of whch  courts ought to enforce Convention rights in the UK, 

commenting simply that allowing people to argue that their Convention rights have been 

infringed 'in our courts at any level' was 'preferable to allowing cases to run their ordinary 

course but then referring them to some kind of separate constitutional court which, like the 

European Court of Human Rights, would simply review cases which had already passed 

through the regular legal macl~inery'."~ Little was said about t h s  during the passage of the 

Bill through Parliament. 

More recently, the question of a constitutional (or human rights) court has emerged in 

Northern Ireland. The Criminal Justice Review, carried out pursuant to the 1998 Belfast 

Agreement, suggested tliat the establishment of a constitutional court be explored. The 

Northern Ireland Human Rights Commission (NIHRC) has, in its preparatory work for a Bill 

of Rights for that part of the UK, considered the possibilities both of a constitutional court in 

Northern Ireland and also a UK-wide one. The NIHRC is a statutory body set up pursuant to 

the Belfast Agreement 1998.'~~ One of its specific tasks is to make recommendations to the 

Secretary of State for Northern Ireland on what should be contained in a Bill of Rights for 

'"' H.L. Debs., col. 1976. 
"' H.L. Debs., col. 1977. 
'"' H.L. Debs., col. 1979. 
'" H.L. Debs., col. 1981. 
'!I4 para. 2.4. 
'" See Northern Ireland Act 1998, ss 68-72. Strand Three of the Belfast Agreement provided that the 
NIHRC 'will be invited to consult and advise on the scope for defining, in Westminster legislation, 
rights supplementary to those in the European Convention on Human Rights, to reflect the particular 
circumstances of Northern Ireland, drawing as appropriate 011 international instruments and 
experience. These additional rights to reflect the principles of mutual respect for the identity and ethos 



Northern Ireland. In March 2001, the NIHRC published a collection of preparatory reports 

commissioned from specialist working groups on various aspects of the proposed Bill of 

The working group on the ways in which the Bill of Rights (whatever its contents) 

might best be implemented considered how in legislative terms a Bill of l g h t s  could 

'supplement' the rights already guaranteed in the ECHR. It suggested three models. 

Repeal of the Human Rights Act 1998 in Northern Ireland and a new Bill of Rights 

adopted in its place. 

Legislation could be passed to add new rights designed for the particular circumstances of 

Northern Ireland to those already incorporated under the Human Rights Act 1998. 

The enactment of a single statute providing for supplementary rights without amending 

the Human Rights Act 1998. 

The report went on to consider the closely related question of how rights would be enforced 

and suggested several models. One is enforcement by a special Human Rights Court (with a 

'constitutional court' type role) for Northern  rel land.^^^ The report notes that 'the 

relationship between the Human Rights Court and the House of Lords and Privy Council, 

would need to be worked out''9R and suggests that one way would be: 

'By providing for a Human Rights or "Constitutional" Court not just for 
Northern Ireland, but for the whole of the UK. This would have the benefit of 
eliminating the current potential overlap between the House of Lords and the 
Privy Council in the Human Rights Act and devolution Acts. It would also 
build on the East-West dimension of the Belfast Agreement. It might also be 
possible to think of a further mechanism for North/South (of Ireland) 
participation in such a court, or participation by the Council of Europe or 
Commonwealth judges.f299 

The NlHRC is currently ji.e. May 2001) iormuiating its recommendations and a report is 

expected to be published later in the year. 

9.2.3 Key features in the political debates so far 

Two main points emerge from the periodic discussions about a constitutional court for the 

UK over the past few years. 

a Among parliamentarians in the House of Lords and the senior judiciary there is a fair 

degree of support for the idea that of a constitutional court ought to be investigated 

of both communities and parity of esteem, and - taken together with the ECHR - to constitute a Bill 
of Rights for Northern Ireland . . .' (para. 4). 
''' NIHRC, Bill of Rights for Nortlzenz Ireland: Reports of tlze Independent Working Grotips to tlze NIHRC 
(Belfast: NIHRC, 2001); also available on line at www.nihrc.org. 
297 See Colin Harvey, 'The Politics of Rights and Deliberative Democracy: the process of drafting a 
Northern Ireland Bill of Rights' [2001] Ellropean H~i71za1z Rights Law Review 48. 
2% O p  cit., para. 5.4. 
299 Op. cit., para. 5.5.1. 



further. As yet, there has been little or no serious study of the scope of a constitutional 

court's jurisdiction - for understandable reasons discussion so far has focused either on 

devolution or on human rights matters. 

T11e proposal for a constitutional court also has a strong regional dimension. The Law 

Society of Scotland was a supporter of the idea and in Northern Ireland the special 

circumstances of a local Bill of Rights has prompted thinking about the possibility of a 

constitutional court either for the province or for the UK as a whole. 

Against that background, we now turn to consider the possible jurisdiction for such a court. 

9.3 The constitutional court's formal jurisdiction 

Given the important formal differences in legal systems,"'0 the constitutional courts found in 

many other European legal systems cannot be firm models for any UK version. The initial 

challenge in envisaging a constitutional court for the UK is therefore coherently to define its 

jurisdiction without the aid of any template. Stating the formal jurisdiction for a UK 
constitutional involves a redistribution and amalgamation of jurisdiction currently shared 

between the Appellate and Judicial Committee. The constitiitionaI court might: 

determine devolution issues referred to it by courts or Law Officers, or on appeal, under 

the Government of Wales Act, the Northern Ireland Act and the Scotland Act; 

be the final court of appeal from the UK's legal systems in any civil claim or criminal 

prosecution where the question at issue was whether to grant a 'declaration of 

incompatibility' of an Act of the UK Parliament (Human Rights Act 1998, section 4); 

be the final court of appeal from the UK's legal systems in civil claims and criminal 

appeals turning on section 6(1) of the Human Rights Act 1998;~'' 

in relation to England and Wales, be the final court of appeal for judicial review claims, 

applications for habeas corpus and other statutory applications convrrenced in the 

Administrative Court302 and analogous procedures in Scotland and Northern Ireland; 

in relation to Northern Ireland, be a final court of appeal on cases arising from the 

(proposed) Northern Ireland Bill of ~ i ~ h t s ; ~ ' ~  

have a residual power 'to consider and report' on 'any matter' referred to it by Her 

~ a j e s t ~ . ~ ' ~  

It is not suggested that the constitutional court would have any original jurisdiction to decide 

individual complaints about breaches of Convention rights. In some legal systems such as 

3011 i.e. civil law; the sharp distinction between public and private law; codified written constitutions; 
the centralisation of constitutional adjudication into a single court; constitutional review (discussed 
above). 
3111 'It is unlawful for a public authority to act in a way which is incompatible with a Convention right.' 
Public authority includes a court or tribunal (s. 6(3)(a)). 
"' Formerly the Crown Office List in the Queen's Bench Divisioli of the High Court. 
303 See above. 



Spain, it is a task of the constitutional court to determine such issues through a procedure for 

claiming direct individual protection for protection of constitutional right (through the writ 

of n1izpwv or similar). In contrast, the scheme of the Human Rights Act 1998 is to permit 

Convention rights to be raised in any court. Nor is it suggested that the constitutional court 

would have any special jurisdiction over European Community law rights: these are 

required to be given immediate and effective protection in all courts and tribunals. 

The jurisdiction outlined above is, essentially, that of a specialist public law appellate court 

with some original jurisdiction (similar to that currently conferred on the Judicial 

Committee) to consider whether Bills referred to it by the Law Officers are within the powers 

of conferred by the Scotland Act 1998 and the Northern Ireland Act 1998. The constitutional 

court would not have exclt~sive jurisdiction to deal with constitutional issues. An important 

feature of this model is that the judges appointed to the court would be spe~ialists. '~~ 

9.4 The benefits of this model 

One of the main justifications for this model is the benefit of specialisation of the judicial 

function. In England & 'Nales, these have been recognised in relation to civil litigation and in 

particular for public law litigation. If specialism is so clearly accepted as important for first 

instance courts in larger legal systems, then there is at least as strong a case for approaching 

appeals on the same basis. Benefits from specialism accrue in several different forms. 

Judges who are specialist in a field of law are likely to be more efficient and effective in their 

decision-making simply by virtue of their deeper knowledge. Moreover, as Lord Cooke of 

Thorndon suggested,306 effective judicial leadership in the field of human rights law requires 

'experience, interest and temperament' that is different from that needed in other fields. The 

same is true of the division of powers problems likely to arise as devolution issues. 

Appointments to a constitutional court could draw on a different pool of talent and be made 

using a different selection process from that traditionally used for hgher courts in the UK. 

Among others, it would enable more women and academics to serve. The territorial balance 

between appointees from different parts of the UK could also be more finely tuned. 

Moreover, it needs to be recognised that the most senior judges determining human rights 

and devolution issues will no longer be anonymous and apolitical, but will be subject to 

media scrutiny and public criticism. Appointments to a new constitutional court can take 

this into account. 

A specialist court could also adapt its procedures and approaches better to deal with public 

Iaw litigation. Third party interventions and the use of amici ct~riae are likely to be more 

frequent in this field than others. A court making public law decisions may also be expected 

to explain its often politically sensitive judgments to the press, the public and to Parliament. 

304 Based on (the little used) Judicial Committee Act 1833, s. 4. 
"'"ee Part 13 below. 
3116 See above. 



This is better done through a specialist court which could, for example, appoint a press 

liaison officer, conduct public education and have regular meetings with parliamentary 

coinmi t t e e ~ . ~ ' ~  

Whereas in the past there was probably insufficient specialist appellate work to sustain a 

separate court, this is no longer so. Litigation over 'devolution issues' is set to grow, as are 

claims that Convention rights have been breached - though the extent of that growth 

remains uncertain."' In England & Wales, the growth in the case load of the Administrative 

Court (formerly the Crown Office List in the Queen's Bench Division) has been well 

documented. 

The case for a specialist constitutional court does not just rest on the advantages for such a 

court for public law matters. The allocation of work to a constitutional court will help 

preserve judicial capacity at the apex of the legal systems to deal with ordinary civil and 

criminal appeals. It would prevent the Appellate Committee (or its modified successor) 

having the character of its case load swamped with public law cases at the expense of 

commercial law, tort law and other fields in which it currently adjudicates. It will also 

prevent delays in Appellate Conunittee (or its successor's) work caused by the need for ' 

devolution issues in the Judicial Committee to 'have priority over the ordinary work of the 

House of Lords ...'.309 There are also political advantages for the 'companion' court. It is 

inevitable that from time to time tensions will arise between government (or others) and 

those judges responsible for adjudicating on constitutionai and human rights questions. It 

would be better to have such criticisin directed at, and dealt with, by a specialist court rather 

than having the whole apex of the court system embroiled in the controversy. 

The creation of a constitutional court would enable the current confusing division of work 

between the Appellate and Judicial Committees to be unravelled and put together again in a 

more rational way. The Human Rights Act 'is woven into the fabric of the devolution 

 settlement^','^^ but the present arrangements create a strange bifurcation. A constitutional 

court would consolidate the ultimate jurisdiction to determine whether (a) Acts of the 

Scottish Parliament, (b) Scottish subordinate legislation, (c) Northern Ireland subordinate 

legislation (d) Welsh subordinate legislation, (e) Acts of the Northern Ireland Assembly, (f)  

Acts of the UK Parliament and (g) UK subordinate legislation are compatible with 

Convention rights. At present the ultimate court in relation to (a) to (e) is the Judicial 

Committee and (f) and (g) is the Appellate Committee. 

A distinct constitutional court for the UK may also promote more effective relations with the 

continental European courts which exist in the major states of the EU and Council of Europe. 

3117 On transparency, see Part 3 below. 
?OR See Part 17 below. 
3"' Lord Goodhart, H.L. Debs., col. 1974,28 October 1998. 
"" Lord Lester of Herne Hill, H.L. Debs., col. 1968,28 October 1998. 



9.5 Disadvantages of a constitutional court 

The creation of a constitutional court presumes that it is possible to make demarcations 

between 'constitutional' and 'non-constitutional' litigation. In the absence of a codified 

constitution, this is difficult. The attempt to make distinctions between public and private 

law for the purposes of claims for judicial review in England & Wales shows the pitfalls: it is 

inevitable that the court's resources would be diverted into copious litigation about 

'boundary disputes' between the specialist and non-specialist jurisdiction."'Any attempt to 

devise a schema for allocating constitutional cases to a constitutional court is also 

undermined by the inability of a national legal system to do this for a field of law in which 

many of the most important constitutional and rights issues arise - European Community 

law. A specific example illustrates the general point. Barrett v Enfield L B C ~ ' ~  was a claim in 

negligence against a local authority alleging failures in its duties to care for children. An 

important issue was whether it was open to a court of first instance to strike out the claim as 

disclosing no reasonable cause of action in the light of the European Court of Human Rights' 

judgment in Osiizan v U K ~ ' ~  where there was held to be a breach of Article 6(1) in the striking 

out of a negligence claim against a police force. It is far from clear whether such a case , 

should fall within the jurisdiction of an ordinary court or the specialist constitutional court. 

A second objection to a specialist constitutional court for the UK goes to the heart of one of 

the main functions of top level courts - to be managers of the court and legal systems as a 

whole. Top courts exist to facilitate 'joined up justice', giving guidance through case law 

about which courts, using what kinds of legal procedures ought to deal with different kinds 
314 of legal dispute. For such system management to be effective, the court(s) at the apex of 

the legal system should speak with one voice and give expression to a common set of values 

and principles. Barrett v Enfield LBC again supplies a useful illustration: there the Appellate 

Committee was able to give definitive guidance (expressing a degree of incomprehension 

and scepticism of the ruling in Osi7zan v LIK, but suggesting a pragmatic way forward for 

courts in the UK). A constitutional court, imbued with a mission to give priority to the 

values of human rights, might have made more of Osiizan and given a judgment that would 

have caused difficulties to the ordinary courts which had to adapt their practices to it. 

A further, related, risk is of tension between the constitutional court and the other court at 

the apex of the UK's legal systems as they compete for prestige and influence. This is 

avoided as between the Appellate and Judicial Committees because those courts are largely 

""11 relation to judicial review see O'Reilly v. Macknzan [I9831 2 A.C. 237. Professor Sir William Wade 
says this 'was a brilliant judicial exploit, but it turned the law in the wrong direction, away from 
flexibility of procedure and towards a rigidity reminiscent of the bad old days of the forms of action a 
century and a half ago' (H.W.R. Wade and C.F. Forsyth, Adniinistrative Lnzu, 8Ih ed. (Oxford: OUP, 
2000), p. 664). 
3'2 [I9991 3 W.L.R. 79. 
3'"2000) 29 E.H.R.R. 245. 
314 See Part 4 above and Le Sueur and Cornes, 'What do  the top courts do?' (2000) 53 Curvent Legal 
Problems 53, 79. 



composed of the same judges. The risk would also be forestalled by the creation of a single 

supreme court for the UK."' 

It is also open to question whether there would really be sufficient specialist public law 

appellate work for a co~~stitutional court. Such cases have not, in fact, been a large proportion 

of the Appellate Committee's case load. Of course, the advent of the Human Rights Act and 

devolution has changed the proportion of time spent on rights issues, but many estimates of 

likely increase in litigation have been wildly exaggerated.3" 

On a more abstract level, a constitutional court is antithetical to traditional, and valued, 

approaches to law in the UK. The idea of a separate constitutional court sterns from work 

commissioned by the Austrian government from the academic lawyer Hans Kelsen (1851- 

1973). Kelsen drafted the 1920 Austrian Constitution, an important feature of which was a 

constitutional court (to whch  he was appointed a judge in 1921)."~ The civilian legal systems 

and the political contexts in which this model have been propagated around Europe and 

many other regions of the world are completely alien to the UK. It is poor comparative law 

and politics to imagine that there can be any transplant of this institution, or a variant on it, 

into the UK. The Kelsen model requires centralisation of judicial power to consider' 

constitutional questions. This is the opposite of the diffuse system of 'constitutional 

adjudication' (insofar as that term is appropriate) in the UK, where all courts and tribunals 

have duties under the Human Rights Act and European Community law, as well as the 

common law, to consider questions. The Diceyian tradition continues to provide a firmer 

guide for us. It still is, and ought to be, an important meaning of the rule of law in the UK 

that 'every man, whatever be his rank or condition, is subject to the ordinary law or the 

realm and amenable to the jurisdiction of the ordinary tribunals [i.e. courts]' and that 'the 

constitution is the result of the ordinary law of the land'.318 

Furthermore, the proponents of a constitutional court misunderstand recent developments. 

Neither the Human Rights Act nor the devolution Acts have conferred on the UK courts any 

new types of power or require judges in the UK to perform new types of function. 

Adjudication on Convention rights involve legal issues, not political ones. Division of 

powers issues, as between say the Scottish Executive and the UK government are not of a 

new kind either: the ordinary courts have for decades had to adjudicate on the respective 

powers of central government and local authorities, often against a highly charged political 

In such circumstances there are benefits in having what is clearly an impartial 

cotivt (as opposed to a political institution that a constitutional court would inevitably be or 

become) decide legal questions. A constitutional court would encourage the 'judicialization 

315 See Part 8 above. 
"'See Part 16 below. 
31' Kelsen was removed from the court in 1930 for political reasons after the constitutional court 
overturned rulings of lower courts which had held administrative authorities acted invalidly in 
recognising remarriage of Catholics. His classic work on constitutional courts is 'La garantie 
juridictionnelle de la Constitution (La Justice constitutionnelle)' Revue de Droit Public 197. 
"' Il~trodtlctiolz to the Laso oftlze Col~stitt~tiorz, 10th ed. (London: Macmillan,l959). 



of politics' - the expansion of judicial power - at a time when what is needed is the 

reinvigoration of parliamentary politics. A constitutional court would inevitably become a 

'court with a mission' and would equally inevitably lack proper constraints on its powers. 

9.6 The companion court 

To consider the creation of a constitutional court for the UK necessarily implies considering 

another court at the apex of the UK's legal systems to deal in some way with appeals arising 

in non-constitutional cases (ordinary civil litigation and criminal appeals). There are two 

main options here: 

To maintain the Appellate Committee broadly in the form it exists today, with the Law 

Lords liearing appeals in all cases except those which fall within the jurisdiction of a new 

constitutional court. See Part 7. 

To create a new supreme court for the UK along similar lines to the model considered in 

Part 8, though minus the jurisdiction conferred on the constitutional court. 

If the later option is preferred, a further important choice arises about the structural 

relationship between the constitutional court and the companion. This relation could be one 

at arms' length, with each court being an entirely separate institution. Given the fundamental 

nature of the matters with the constitutional court's jurisdiction, it would probably be 

appropriate to expect its judgments to be binding in the Appellate Cornrnittee/new supreme 

court, as well as in all lower courts and tribunals in the UK. A provision in the UK Act of 

Parliament establishing a constitutional court could state: 'Any decision of the Constitutional 

Court shall be binding in all legal proceedings (other than proceedings before the 

Constitutional 

A different kind of relationship could be created if both the constitutional court and the 

companion court were constituted as a single court (called perhaps the 'United Kingdom 

Courts of Appeal'). Within this overarching court, the constitutional court and supreme 

court would be separate panels of fixed membershp,"' though served by a joint ~ecretariat.~'~ 

Each court (or chamber) could be free to develop its own rules of procedure, methods of 

work and might well have different appointments mechanisms. Using techniques of case 

management now being developed in the High Court in England & Wales, appeals entering 

a common gateway would be allocated to (a) the constitutional court; (b) the supreme court; 

or occasionally (c) a plenary sitting of the UK Court of Appeal as a whole. Plenary sittings 

of the whole court might take place either in specified types of case or in cases of exceptional 

311) e.g. on rate capping and the subsidy of public transport. 
320 Cf. Scotland Act 1998, s. 103(1). 
"I See Part 15 below. 
322 Other terminology may be better than 'court' to describe the two entities, e.g. 'division' or 
'chamber'. It is however common in England & Wales to have 'courts' as constituent parts of larger 
'courts' ( e . 8  the Administrative Court and the Commercial Court - both parts of the High Court). 



importance with the court in its discretion decides ought to be so heard. An example of such 

a case might be where an appellant argues that some feature of the ordinary court system 

breaches a Convention right (e.g. Barrett u Ellfield LBC)."~ 

323 See above. 



10 Structural change - UK court of justice 

10.1 Introduction 

The options for major structural change surveyed so far - a supreme court and a 

constitutional court (plus its companion court) - are ideas familiar from the occasional 

debates in the UK over the past few years. It is important, however, to avoid regarding those 

two options, or modifications of them, as the only options for major structural change. This 

part of the report therefore considers a third main option: a UK 'court of justice'. As with the 

other options, the particular model sltetched out here is just one variation on a theme. 

The inspiration for the idea of a UK court of justice will be obvious: the European Court of 

Justice (ECJ), particularly in its jurisdiction to make preliminary rulings on questions 

referred to it by courts and tribunals of the 15 member states and its jurisdiction to determine 

some direct actions. Commentators have suggested that the preliminary ruling mechanism is 

capable of transfer, with necessary adjustments, for use in other international courts.324 The 

proposal made here is that the reference procedure, and some other features of the ECJ, are 

appropriate not only for supra-national tribunals but might usefully be adapted and adopted 

to form a new kind of top level court within tlze UK for dealing with questions of 7zntional law. 

The Appellate Coinnuttee would cease to exist and the Judicial Committee would cease to 

have any jurisdiction over UK matters. 

10.2 The jurisdiction of a UK Court of Justice 

The UK court of justice would not be an appellate court. Matters would reach it in two ways: 

either by courts in the UK's three legal systems referring questions for preliminary ruling or, 

in some clearly defined circumstances, by actions brought by public authorities directly 

before the court. 

10.2.1 Requests for prelimilzay vtllings 

Requests for preliminary rulings would be made by the Court of Appeal of England & 

Wales, the Northern Ireland Court of Appeal, and in Scotland the Court of Session and the 

High Court of Justiciary sitting in their appellate capacities, and other specified courts or 

"' To the European Court of Human Rights (see M. Schwebel, (1988) 28 Virginia Journal ofInternationaI 
Lazv 495) and the International Court of Justice (see S. Rosenne, (1989) 29 Virginia Journal of 
Interrzatio>znI Law 401). The reference procedure will also be a feature of the Caribbean Court of Justice 
(on which see Part 11 below): 'Where a superior court of a Contracting Party or a tribunal is seized of 
an issue whose resolution involves a question concerning the interpretation or application of this 
Treaty, the court or tribunal concerned shall, if it considers that a decision on the question is necessary 
to enable it to deliver judgment, refer the question to the Court [of Justice] for determination before 
delivering judgment' (Article IX(c)). 



tribunals."' The limited range of courts with power to refer questions to the UK court of 

justice is a departure from the arrangements for access to the ECJ where a n y  national court or 

tribunal may make a referen~e."~ Confining the right of reference to a small number of 

appeal courts will keep the number of cases arriving at the UK court of justice in check, 

though it nught make the procedure less effective. 

A request for a preliminary ruling would be an interlude in the case before the appellate 

court: having received a ruling from the UK court of justice, the court in England & Wales, 

Scotland or Northern Ireland would continue with its determination. 'Preliminary' is used in 

the sense of the ruling being preliminary to the final disposal of the case. The time taken up 

by this device need not be great. Unlike an appeal, preliminary references could be 

'characterised by a single, simultaneous exchange of written pleadings which must be 

drafted in ignorance of the detailed arguments of the other participants in the proceedings 

and which cannot then be supplemented until the brief oral hearing'.327 There would, 

however, be benefits in allowing the sequential exchange of observations by the parties. 

The questions capable of being referred to the UK court of justice would be ones of law 

relating to the whole of the UK.~*' Where legal issues are peculiar to one of the UK's legal , 

systems (e.g. Northern Ireland law of real property, Scots criminal law unaffected by 

Convention rights, and the interpretation of legislation which applies only in England) the 

appellate court of that part of the UK would be the final court of appeal. Questions of law 

relating to the whole of the UK include the interpretation of the Human Rights Act 1998, 

Scotland Act 1998, Northern Ireland Act 1998,Government of Wales Act 1998 and any other 

statute of the UK Parliament which extends to more than one of the UK's legal systems. 

Issues to do with the development of the common law in any one of the three UK's legal 

systems might also be the subject of a reference for a preliminary ruling insofar as the point 

at issue concerns a 'principle of general jurisprudence' common to all or at least more than 

one of the legal systems. This is the aspect of the reference jurisdiction that is most difficult 

to define. Jh some fields of law, such as negligence, it is accepted that common principles 

apply in the UK's three legal systems. The same is broadly true of the principles of judicial 

review and many other areas of common law. 

The decision whether to refer a question to the UK court of justice would be for the appeal 

courts, not the parties to the civil litigation or the defendant or prosecutor in a criminal trial. 

The appeal courts would hear submissions from the parties about the desirability (or not) of 

making references before they made their decisions. Where a point of law relates to the 

325 It might be appropriate, say, to include the Employment Appeal Tribunal and the Courts Martial 
Appeal Court in the schema. 
326 Except in relation to matters arising under the 1968 Brussels Convention on the enforcement of 
judgments on civil and commercial matters where the power to refer to the ECJ is restricted to 
specified appellate courts. See also Article 68 EC (which will apply to the regulation replacing the 
Brussels Convention with effect from 2002) and Article 35 TEU. 
327 David W.K. Anderson, Referelzces to the Etlropelzn Court  (London: Sweet & Maxwell, 1995), writing of 
the ECJ. 
328 On which see Parts 1 and 2 above. 



operation of a devolved institution, but is not strictly a 'devolution issue' as defined by the 

devolution Acts and raises no issue of UK-wide importance, it may be appropriate to refuse 

to refer a cluestion to the court of justice."?' Only when the question of law at issue is 

necessary for the disposal of the case would the courts of appeal be able to refer it to the 

court of justice. 

It is suggested that an appeal court would be ~eqziired to make a reference only in limited 

circumstances: when it proposed to call into question an Act of the UK Parliament on the 

ground of its incompatibility with a Convention right;m and where the issue before the 

appeal court was the validity of primary legislation made by the Scottish Parliament or 

Northern Ireland Assembly. Even the mandatory requirement to refer was extended to a 

wider range of situations (e.g. where the point in issue was as to the scope of a Convention 

right) the appeal court would be free to decide the case without making a reference if the 

matter is acte c la i~ . '~ '  Other types of situation could be subject to a discretionary power to 

refer (e.g where, in relation to questions of common law, an appeal court faced with a 

divergence of approach between its own previous authority and courts in other parts of the 

UK) ;32 

One potential difficulty might arise when an appeal court (or any other court or tribunal) in 

England & Wales, Scotland or Northern Ireland is faced with a question of EC law. It will be 

normal for that court to seek a preliminary ruling from the ECJ rather than the UK court of 

justice. If, however, the UK court of justice while giving a preliminary ruling, or dealing 

with a direct action (see below), concluded that its determination depended on a point of EC 

law, then the UK court of justice would itself seek a preliminary ruling from the ECJ. 

10.2.2 Direct actions for an~zulinent of legislation 

Like the ECJ, it is envisaged that a UK court of justice would have jurisdiction to determine 

actions commenced directly before it by specified categories public authorities. It would also 

be desirable to permit, in exceptional circumstances, natural and legal persons with a direct 

interest to bring such actions. Direct actions would include actions for the annulment of 

legislation passed by the Scottish Parliament, Northern Ireland Assembly and National 

Assembly for Wales or for a declaration of incompatibility in relation to an Act of the UK 

Parliament. (The analogy here is with Article 230 EC). The grounds for seeking annulment 

or seeking an order of incompatibility in respect of primary legislation would be 

inconsistency with the devolution Acts, the Human Rights Act and European Community 

law. In relation to subordinate legislation, additional grounds of review would be available 

"' e.g. W l ~ a l e y  v Lord W a t s o n  of Invergowrie 2000 S.C. 340 (see Part 2 above). 
"' Human Rights Act 1998, s. 4. 
13 1 In the EC context, this means that national courts are not required to refer questions of Community 
law to the ECJ 'where the question raised is materially identical with the question which has already 
been the subject of a preliminary ruling in a similar case' ( D a  Costa o Nederlandse Belasti~zg 
Adnziizistmfie,  Joined Cases 28,29 and 30/62 [I9631 E.C.R. 31 at 38. 
332 e.g. in the past the courts in Northern Ireland and England & Wales took different views on 
whether disciplinary adjudications of prison governors were amenable to judicial review. 



(essentially procedural impropriety, irrationality and illegality). The institutions capable of 

initiating such direct actions would be specified, and would include: the UK government, the 

Scottish Parliament and Executive, the Northern Ireland Assembly and Executive, and the 

National Assembly for Wales. 

10.2.3 Direct ac t ions for fa i l t~re  t o  act 

Another type of direct action which the UK court of justice might have jurisdiction to deal 

with are claims by a public authority in one part of the UK that a public authority in another 

part of the UK, or an all-UK public authority, has failed to fulfil an obligation imposed on it  

by an Act of the UK Parliament. (The analogy here is with Article 232 EC). Thus, if the 

Scottish Executive claimed that the UK government had failed to allocate block grant to it in 

accordance with the law, the UK court of justice would be the forum for adjudication. 

Where disputes arise between public authorities in the same part of the UK, they would be 

dealt with by the courts in that part of the UK"' unless Convention rights or European 

Community law rights were in issue. In other words, only where there is an inter- 

governmental dimension would the UK court of justice have jurisdiction. 

10.3 The style of judgment 

Because, on references, the UK court of justice would have the task of giving authoritative 

guidance to another court, it is desirable that a single judgment of the court be given - 
rather than several concurring and dissenting judgments delivered seriatiiyz. The judgment 

would give nuinbered answers to numbered questions. The need for a single judgment is 

less pressing in relation to the court's determination of direct actions but may nevertheless be 

desirable for consistency. The members of the UK court of justice would be expected to 

exhibit a degree of collective responsibility for their decisions in a way quite different from 

the current arrangements. The court would be accountable for its decisions as an institution 

rather than a group of individual 

10.4 Membership of the court 

Given the explicit focus of the court on UK-wide issues, it may be appropriate for the 

presidency of the court to rotate between judges from the UK's three legal systems.335 The 

UK court of justice would be a court of fixed inembership which would always sit en banc to 

hear particular cases.336 

between the Greater London Authority and the Secretary of State for the Environment, 
Transport and the Regions in the Administrative Court. 
334 On accountability as a desirable attribute of top level courts, see Part 3 above. 
3'5 See Part 14 below. This is an idea, raised in a different context, by Lord Donaldson of Lymington in 
his written evidence to the Royal Commission on Reform of the House of Lords. 



10.5 Funding of references 

If, as is proposed, the decision to refer a question to the UK court of justice would be one for 

the court of appeal, not the parties, there is a strong argument in favour of the legal costs of 

the reference being borne out of public funds rather than the parties' pockets. The alternative 

would be (as with references to the ECJ) to make costs of the reference costs in the cause to 

be decided by the referring court. 

10.6 is this all entirely new? 

Much of what is proposed will be familiar to judges in the UK through their experience of 

making references to the ECJ. Two distinctive features of the UK court of justice - reference 

procedures and a limited original jurisdiction - arguably have some precursors in the UK, 

though the analogies are not exact. The existing arrangements for dealing with 'devolution 

issues' in the Judicial Committee include the possibility of a reference from lower courts and 

the Appellate Committee. But in those arrangements (which have not yet been invoked) an 

important difference is that the Judicial Committee takes on the whole conduct of the case 

and determines the proceedings, rather t h i i  giving a preliminary ruling which is then' 

applied by the referring court. The other reference provision is quite different: the right of 

the Law Officers to refer a Bill of the Scottish Parliament or the Northern Ireland Assembly, 

before or after it has been granted royal assent, to the Judicial Committee for deter-mination 

of the issue whether it is within the powers of the respective legislature. Again, this has not 

yet been invoked. That procedure is more analogous to the direct action for annulment 

described ab~ve . "~  A different form of reference device is also well-established in criminal 

appeals where the court answers hypothetical questions on the Attorney-General's reference 

procedure introduced in 1972.~~' 

The giving of single judgments 'of the court' by a UK court of justice would not be entirely 

alien to the UK's legal systems. It is the invariable practice of the Court of Appeal (Criminal 

Division) in England & Wales and a common practice in the Judicial Committee. The giving 

of answers to questions posed by another court is also not new: this happens when the 

Administrative Court in England & Wales determines appeals by way of case stated from 

magistrates' courts. 

""ee Part 15 below. 
"' Tl~ough an action under Article 230 EC cannot be brought before the contested act has been 
adopted; there is no prior review of legality. 
""n which see J. Jaconelli, 'Attorney-General's References - A Problematic Device' [I9811 C~in?inal 
Lnw Reviezu 543; A.T.H. Smith, 'Criminal Appeals in the House of Lords' (1984) 47 Moden? Law Review 
133 at 149. Where a person tried on indictment has been acquitted, the Attorney-General may if he 
desires the opinion of the Court of Appeal on a point of law which has arisen in the case, refer the 
point to the court and the court shall consider the point and give their opinion on it (Criminal Justice 
Act 1972, s. 36). There is the possibility of a further reference to the Appellate Committee. The 
outcome of the trial is not affected. 



10.7 Advantages of the court of justice model 

Perhaps the main benefit of the court of justice model is that appeals from intermediate 

courts of appeal cease to be the principal method of access to the UK's top level court. So 

long as appeals remain the route to the top, the issues coming before the court at the apex of 

the legal system are determined by individual litigants and the vagaries of litigation - in 

particular the problems of expense, lack of stamina and delay in reaching a final outcome 

which deter many good cases raising important points of law receiving consideration at the 

highest level. Judges sitting in the courts of appeal in the UK's three legal systems are better 

placed than individual lawyers acting for clients to decide which legal issues ought to be 

determined by the most senior judiciary. If, as is widely accepted, the UK's top level court 

ought to have strategic functions for supervising the administration of justice and 

coordinating the development of law in the UK, rather than being mainly concerned with 

correcting errors by inter~nediate courts of appeal, the reference procedure is a more 

systematic method of enabling the right types of case to reach the apex. 

A second advantage of the court of justice model is that it defines effectively the respective 

status and roles of the UK's top level court and that of the English, Scottish and Northern , 

Irish courts of appeal. In the current arrangements, the Appellate Committee is 

simultaneously (but uneasily) a court of each of the legal systems.339 The UK court of justice 

would, unequivocally, be a court of and for the whole UK and its rulings would be binding 

on all other courts. That is balanced by the fact that access to the court, on references, would 

be controlled by the senior courts in each of the legal systems and it is those courts which 

give final binding judgments in the cases they refer. The respective roles are also defined in 

terms of function: the UK court of justice would exist to assist the courts of appeal by giving 

them authoritative guidance when requested to do so. The relationship would be 

characterised by the idea of mutual dialogue? rather than hierarchical authority. 

Thirdly, the capacity of the UK court of justice to be a court of originating jurisdiction 

hearing direct actions on a defined range of challenges solves the problem of deciding on a 

forum for litigation as between the four units of governance in the UK (the UK & England, 

Wales, Scotland and Northern Ireland) and three legal systems (England & Wales, Scotland 

and Northern Ireland). The statute book already recognises the need for this in the right of 

the Law Officers to refer bills of the Scottish Parliament and the Northern Ireland Assembly 

to the Judicial Committee. This proposal builds upon that. 

Fourthly, the UK court of justice would be a good 'fit' with the existing constitutional 

structures. Where a court of appeal is faced with a question of European Community law, it 

339 So when, say, hearing a Scottish appeal, the Appellate Committee sits as a 'Scottish court': see Part 2 
above. 
340 Cf. Anderson, References to tlze Europearz Court, p. 1 ('The preliminary reference procedure is a 
dialogue, by which courts and tribunals throughout the territory of the European Union may seek 
guidance from the European Court on matters of law which fall within its competence'). 



will be able to seek the guidance of the ECJ. On other matters, it might have to seek the 

guidance of the UK court of justice. 

Finally, far from being an attempt to transplant a 'foreign' model into the UK, redesigning 

the apex of the UK's legal systems in the form of a court of justice would actually be the least 

'foreign' of all the options for major structural change. The concept and practice of a court of 

justice have already been part of the UK's constitutional furniture, in relation to EC law, for a 

generation. 

10.8 Difficulties with the court of justice model 

First, the court is premised on the existence of something which simply does not exist: a 

'legal system of the UK'; as good law students know it  is a solecism to speak of 'UK law'! The 

UK is a union state, not a federation. There is no 'federal' law alongside the law of England 

& Wales, of Northern Ireland and of Scotland. An attempt to create a court with jurisdiction 

over a body of law which is not recognised (or at best, only vaguely emerging) is doomed to 

failure. 

Secondly, an undue burden might be placed on a litigant or defendant in criminal 

proceedings for an appeal if there is a delay while a request for a preliminary ruling to the 

UK court of justice is made. It is also likely to increase the average length and costs of 

litigation (even if the direct costs of the reference is at public expense). A very small 

proportion of cases currently determined by the courts of appeal are subject to further appeal 

to the Appellate and Judicial Committees. It is likely that a greater number of references will 

be made. 

Thirdly, this model takes the capacity to select cases away from the court at the apex of the 

legal system and gives the task of regulating access to lower courts of appeal. This is 

problematic. A top level court incapable of regulating its own cases through a 'leave' 

requirement lacks autonomy, which ought to be an important attribute of such courts.34' This 

may well result in overload of the court (there have been chronic delays in the ECJ) and 

prevent the top court setting its own agenda in terms of the type of legal issues it hears. A 

requirement of leave could be created. 

Moreover, it is undesirable for top level courts to decide questions of law divorced from 

detailed consideration of the facts of particular cases. This has been recognised in tort 

litigation where the Appellate Committee now avoids determining negligence claims on the 

basis of preliminary points of law. A court without detailed knowledge and examination of 

the facts may well make important mistakes about the context of a case.342 

The court of justice model would also, of all the models for major structural change, demand 

the greatest alteration to the status and methods of work of what are currently intermediate 

341 See Part 3 above. 
342 See also e.g. Kllddl~s v. Clzief Constable of Leicestersl~ire Colzstabu1ai.y [ZOO11 U.K.H.L. 29. 



courts of appeal - the Court of Appeal of England & wales, the Court of Appeal of 

Northern Ireland, and the Court of Session. These courts would become final courts of 

appeal and would need to respond in different ways. The largest, the Court of Appeal in 

England & Wales with its 40 judges, if it lacked a superior appellate court above it, would 

have to find ways of coordinating its work itself and dealing with the conflicts between 

judgments which are inevitable in a court of that size sitting simultaneously in several 

divisions. 

The need for the courts of appeal to refer questions to a court of justice, far from creating a 

dialogue of equals, would undermine their authority to decide, especially on Convention 

right points. The scheme of the Human Rights Act is to require all courts and tribunals to be 

conversant with Convention rights law, and to enforce the 1998 Act. The model outlined 

above would, bizarrely, single out the courts of appeal as the one tier of court that could not 

confidently proceed to apply the Act. This would diminish the status of those 

Even if there is some merit in the court of justice 111ode1, it represents too significant an 

innovation. Any structural reform to the Appellate and Judicial Committee should build 

upon what already exists. A court of justice would be a complete rupture from the past. 
E 

10.9 Concluding remark 

The court of justice model described above, or variants on it, are wcrthy of discussion - if 

only to emphasise that the search for a new institutional design for the apex of the UK's 

court system (if there is to be one) should include possibilities beyond the notions of 

'supreme' and 'constitutional' courts. 

'" B L I ~  cf. the current position of the Appellate Committee in EC matters where, as the court of last 
resort, it is required to seek preliminary rulings from the ECJ on questions which lower courts and 
tribunals may, in their discretion, choose not to do so. 



11 The 'rumpJ Judicial Committee 

11 .I Introduction 

This part of the report considers the future of the Judicial Comnuttee if  major structural 

change served to allocate devolution issues to another court (e.8. a new supreme court or a 

constitutional court). If that happened, the Judicial Committee's 'r~uinp' jurisdiction would be 

that which it had prior to the 1998 devolution Acts: 

appeals from legal systems outside the UK 

various appeals against the registration decisions of certain professional bodies, including 

the General Medical Council 

v challenges to decisions taken by the Church of England under the Pastoral Measure. 

11.2 Overseas appeals 

As previously noted, nobody starting afresh would design a court that looks like the Judicial , 

Committee of the Privy ~ o u n c i l . ~ "  The 70 cases or so a year i t  decides come from a wide 

variety of sources. Most of its work still arises from its role as the final court of appeal for 

many legal systems outside the UK: 

* seventeen independent states (the UK's former colonies and dominions) including New 

Zealand, Jamaica and the Republic of Trinidad & Tobago; 

the British Overseas Territories (formerly called Dependant Overseas Territories) 

including Bermuda, the Cayman Islands and Gibraltar; and 

the Bailiwicks of Jersey and Guernsey, and the Isle of Man. 

Over the years, the Judicial Committee has lost most of its overseas jurisdiction as former 

dominions and colonies decided that independence made it desirable for them to establish 

their own indigenous top level courts - such as Australia (in 1968 and 1977), Bangladesh 

(1972), Canada (1949), Hong Kong (1997), India (1949), Malaysia (1982), Singapore (1994) and 

Zimbabwe (1980). Seventeen independent states, however, continue to have appeals to the 

Judicial Committee, often a right enshrined in a written constitution. Recent developments 

indicate that New Zealand and ten Caribbean states are now set to follow the many other 

countries which have ended Judicial Committee appeals. 

A longstanding debate in New Zealand about the desirability of bringing an end to appeals 

to the Judicial Committee appears to be coming to a close. In December 2000, Attorney 

General Margaret Wilson circulated a discussion paper recolnmending that appeals to 

London cease and the New Zealland government is reported to have a commitment to 'press 

341 See Part 2. 



ahead with its controversial plans'."' D~lring 1999 there were 14 appeals from New Zealand 

representing on average 18 per cent of the Judicial Committee's case load comes from there. 

(The UK's law lords thus spend far more time hearing New Zealand cases than they do 

appeals from Northern Ireland, typically two or three a year, in the Appellate Committee of 

the House of Lords). 

In February 2001 agreement was reached among eleven Caribbean states to establish a 

Caribbean Court of Justice which may (for ten of the state~)~' \e~lace the Judicial Committee 

as the final court of appeal in criminal and civil matters. The project to establish a new court 

remains controversial in the region, however, and it is unlikely to be operational before 2003. 

The new court will have a compulsory jurisdiction over the interpretation and application of 

the Treaty of Chaguaramas which establishes the Caribbean Comlnunity (Caricom) Single 

Market and Economy (CSME), the regional free trade association. But the agreement allows 

the states to choose whether or not to use the new court as the final court of appeal (rather 

than the Judicial Committee) from their ordinary courts. Constitutional amendment will be 

required in most countries. The potential scale of the impact on the Judicial Committee's case 

load can be seen from Table 1. For a three year sample period, November 1996 to November , 

1999, it shows the number of appeals that reached the Judicial Committee from legal systems 

that may use the Caribbean Court of Justice as their court of final appeal rather then the 

Judicial Committee. 

/ Barbados I I 

Table 1: Appeals from Caricom states to the Judicial Committee 1996-1999 

I 

Belize 14 

Antigua & Barbuda 

i 

Grenada 13 

5 

/ Comlnonwealth of Dominica 1 O I 
I 

St Christopher & St Kitts 1 0  

I 

Jamaica 29 

St Vincent & the Grenadines 

During the sample period, these legal systems contributed 90 of the total 193 appeals 

determined by the Judicial Committee (i.e., over 46 per cent). A roughly similar picture 

4 

Republic of Trinidad & Tobago 

145 Fiizaizcial Tirt?es, 20 February 2001. 
346 Surinam is also a party to the agreement establishing the new court, but obviously this former 
Dutch colony never used the Judicial Committee as a court of appeal. 
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emerges from the Jz~dicinl Stnfistics: Ellgland rind Wnles for the year 1999:"~ppeals from the 

Caricom states amo~lnted to 23 of the 69 appeals entered during 1999 (exactly a third of the 

total). 

Withn the UK, views about the ending of these Judicial Committee appeals are mixed. 

Many people have welcomed it as the inevitable and desirable fruition of de-colonisation 

and self-determination by peoples many miles away from London. Some colnmentators 

have also expressed distaste at the fact that many Caribbean appeals in recent years have 

been against conviction or sentence in capital cases.">mnesty International has, however, 

expressed concern that the ending of Judicial Committee appeals is 'a development that may 

be motivated by a desire to increase the number of executions .. . judicial precedents that 

protect the rights of death row inmates may be threatened'.349 

11.2.1 W71at's left after Caldbbean states and New Zealnndgo? 

If appeals from N-ew Zealand cease and the Caribbean Court of Justice becomes operational, 

the Judicial Committee will continue to hear appeals from the overseas legal systems set out 

in Table 2. This shows the number of appeals determined during the three year sample 

period November 1996 to November 1999.'~' 

"7  ond don: Lord Cl~ancelIor's Department, July 2000, Cm. 4786. 
"' e.g. David Pannick QC, 'End this nonsense of our hanging judges', The Times, 15 June 1999. 
" A [  Index, 15 February 2001. 
1511 Other British Overseas Territories include British Antarctic Territory; British Indian Ocean 
Territory; Pitcairn Islands; South Georgia and the South Sandwich Islands. Appeals also lie from 
Akroteri and Dhekelia (Sovereign Base Areas of Cyprus) and the West Indies Associated States- but 
no significant case load arises from them. 



Table 2: overseas appeals 1996-1999 excluding New Zealand and Caricom states 

I Appeals from independent states 

1 Brunei (in civil cases only) 

Bahamas 8 

/ Mauritius 

Gambia 

Kiribati (in very limited cases) 

I Tuvalu 

3 

0 

~ p p e a l s  from British Overseas Territories 

1 Anguilla 

Bermuda 
I 

British Virgin Islands 

1 Falkland Islands 

Cayman Islands 

1 Gibraltar 

3 

St Helena and dependencies 

I 

Montserrat 

I Guernsey I 1  I 

0 

Turks & Caicos Islands 0 

These figures reveal an average caseload for the Judicial Committee of about 12 appeals each 

year from these legal systems. The Judicial Statistics 1999 again reveal a broadly similar 

picture, with 14 cases pending from these legal systems at the end of 1999. 

Legal systems of the British Isles 

Isle of Man 

11.2.2 Options  for the future 

It is likely that in the medium term the Judicial Committee will receive little more than a 

dozen appeals a year from overseas legal systems. There are several options. 

0 

To maintain the Judicial Committee as a separate institution serving the needs of these 

overseas jurisdictions. Consideration might be given to amalgamating the secretariat of 

the Judicial Committee with that of a new supreme court or constitutional 

court /companion court. 



To draw upon a different pool of judges to hear overseas appeals. The number of judges 

eligible to sit on the Judicial Committee is large and there is no constitutional or legal 

reason why any of its work need be heard by judges who are simultaneously members of 

the UK's highest court(s). 

To encourage the British Overseas Territories, Jersey, Guernsey, Isle of Man and those 

independent states who wish to continue using the Judicial Committee to amend their 

legislation or constitution so that appeal lies to the new UK court. 

11.3 Doctors, dentists, vets and others 

Several Acts of Parliament create a right of appeal from professional bodies directly to the 

Judicial Coinmittee. These are from the: General Medical Council (Medical Act 1983); 

General Dental Council (Dentists Act 1984); General Optical Council (Opticians Act 1989); 

Council of the Royal College of Veterinary Surgeons (Veterinary Surgeons Act 1966); General 

Osteopathic Council (Osteopaths Act 1993); General Chropractic Council (Chiropractors Act 

1994); and under the Professions Supplementary to Medicine Act 1960 and/or, insofar as it is 

in force, the Health Act 1999 (which provides for a new regime for the statutory regulation of 

certain professions). 

Appeals to the Judicial Committee can be brought (as of right, witl~out a leave requirement) 

on points of law and on the merits of the statutory bodies' decisions affecting the registration 

of the appellant. In some other circumstances the ground of appeal is limited to points of 

law. Practitioners wanting to challenge interim suspension from their professional register or 

most other kinds of decisions must make a claim for judicial review in the High Court (in 

England and Wales) or the Court of Session (in Scotland). During 2000, the Judicial 

Committee heard 16 appeals from determinations of the GMC.351 During 1999, the total 

number of professional body appeals heard was nine; in 1998, there were eight and in 1997 

there were seven Uzldicial Statistics 1999, p. 8). 

Recently the Lord Chancellor announced: 'there are strong arguments for dealing with these 

cases at a lower judicial level. I am considering the question with the other Ministers 

concerned. Primary legislation would be required in some cases'."' 

Proposals for better regulation of conventional, complementary and alternative medical 

practice are currently on the policy agenda - partly as a result of professional bodies 

reviewing their internal procedures for compliance with the Human Rights Act 1998, but 

also in response to declining public confidence in the medical professions in the wake of 

several recent scandals and the growing use of non-traditional medical practices. The GMC 

351 General Medical Council, Act ing  fairly to protect patiel~ts,  London, 2001 available on line a t  
www.gmc-uk.org. 
"' H.L. Debs, 20 July 2000, answering a written question from Lord Lester of Herne Hill. 



is currently undertaking a radical overhaul of its str~~ctures.'~' The GhlC only half-heatedly 

defends the status quo:'54 

'Although the present arrangements are complex and rather obscure, they do 
have the merit of subjecting some GMC findings to rigorous scrutiny by the 
highest legal authority, and the existence of recourse to the Courts' is important. 
However, if this aspect of the current role of the Privy Council is ended, it will be 
important for any new arrangement to meet the criteria we have identified, and 
for some recourse to the Courts to be preserved.' 

Also under discussion is the further regulation of alternative and complementary 

 medicine^.^" 

Amidst this flux of policy-making, one thing shines through: the obvious inappropriateness 

of the Judicial Committee as an adjunct to professional conduct regulation. It is surely a 

~nisuse of the UK's most senior judges' time - and also that of the distinguished 

Commonwealth judges who travel to London to sit from time to time - for them to hear 

appeals in this area, Inany of which are on the ~nerits of the regulatory bodies' 

determinations and some of which are conducted by appellants in person. Nor is it really ' 

feasible for the Judicial Committee to adapt itself and its procedures to take on some 

proposals for expansion of the forms of appeal, for example permitting complainant patients 

to have a right of appeal and procedures to enable effective appeals in cases with multiple 

 complainant^."^ Moreover, it is at least open to debate whether the use of the Judicial 

Committee as the court overseeing the statutory regulatory bodies complies with Article 6 of 

the ECHR, now part of UK law by virtue of the Human Rights Act 1998. The doubt arises 

because the Privy Council, as a department of state, has some important responsibilities in 

approving the rules of the statutory bodies against whch doctors and others appeal to 

another of part of the Privy Council (the Judicial Committee). In McGonnell v U K  the 

European Court of Human Rights emphasised the need for courts to have objective 

independence from other branches of g~vernment."~ 

In short, there is no justification for retaining this area of work in the Judicial Committee or 

in transferring it to a new UK top court. It should be redirected to a more appropriate level of 

court. 

353 See its consultation documents Effective, iizcltisive a i d  accolllztable: ref07771 of tlze G M C ' s  strtlcture, 
constitutio~zal and governance and A c t i i ~ g f a i r l y  to protect patients (London: 2001). 
351 Act ing fa i r i y  to protect patients, para. 80. 
3 5 3 e e  the House of Lords Select Committee on Science and Technology, Sixth Report, 1999-2000 
session, HL Paper 123 and the subsequent debate on it in the House of Lords on 29 March 2001. 
"' GMC, Act ing  fnirly to protect patients, para. 80. 
"' (2000) 30 E.H.R.R. 289 and see Part 5 above. 



11.4 Church of England Pastoral Measure 1983 

Every few years, an appeal is heard by the Judicial Committee under Church of England 

Pastoral Measures (legislation made by the General Synod applying exclusively to the 

Church of England) dealing, in essence, with the reorganisation of parishes. These are 

appeals on the merits and are not confined to points of law.'js Most recently Cl~eesei?mn v. 

Clmrc11 C O I ~ Z I I I ~ S S ~ O I Z ~ T S  was heard over two days and resulted in a split deci~ion."~ Lord Lloyd 

of Berwick, dissenting, explained that 'their Lordships gave leave to appeal in order to 

examine an important and difficult question as to the validity of a proposed scheme under 

the Pastoral Measure 1983'. While not disputing that important points of law relating to the 

Church of England were raised in that appeal, it is open to question whether it is appropriate 

for the UK's highest court to be the first court of appeal in such cases. Other disputes about 

Church of England matters are dealt with by judicial review claims in the Administrative 

Court and by consistory courts. Pastoral Measure litigation could be redirected to the 

Administrative Court. 

Hargreaves v Clzurclz Conzn~issioners [I9831 2 A.C. 47. 
35' [2000] 1 A.C. 19. 



12 Criteria for judicial appointment 

12.1 Introduction 

There are different formal criteria for qualification to sit as a member of the House of Lords 

and the Judicial Committee. These distinctions are glossed over for the purposes of this part 

of the report and the focus is on the criteria for appointment of the Lords of Appeal in 

Ordinary (the Law Lords), who form the nucle~is of judges serving both courts.360 The 

question is whether the current criteria for appointment are satisfactory, either in relation to 

the Appellate and Judicial Committees or any new top level court that may be created 

following major structural reform.36' 

12.2 The current criteria 

There is a statutory requirement that candidates for appointment as a Law Lord must have at 

least two years prior experience of high judicial office or have held a specified legal , 
professional qualification for at least 15 years.3i" A Law Lord's appointment is brought to an 

end at the age of 70 years, though retired Law Lords may continue to sit on an ad hoc basis 

until the age of 75 years.363 

In addition to these statutory criteria, a constitutional convention requires that two of the 

twelve Law Lords have experience of the Scottish legal system. There is a less firndy 

established practice that one Law Lord is appointed from Northern Ireland. 

Also relevant, though designed for appointments to other courts, are The Lovd Chancellor's 

Policies aizd Procedtires on ]tidicial ~p~ointiizents,3~%hich include the following 'fundamental 

principles'. 

(a) Appointment is strictly on merit. The Lord Chancellor appoints those who 
appear to him to be the best qualified regardless of gender, ethnic origin, 
marital status, sexual orientation, political affiliation, religion or disability, 
except where the disability prevents the fulfilment of the physical requirements 
of the office. 

3611 For an overview, see Part 2 above. 
"' See Parts 7-10 above. The form of a new court would have some impact on the design of 
appointment criteria and procedures. If, for example, the UK established a constitutional court, one of 
tlie benefits would be that specialists in the field could be appointed using a different appointments 
procedure to that for the other top level court (see Part 9). 
"' Appellate Jurisdiction Act 1876, s. 6 as amended by the Courts and Legal Services Act 1990, s. 71. 
The professional qualifications are: a Supreme Court qualification in England & Wales; being an 
advocate or solicitor entitled to appear in the Court of Session or the High Court of Justiciary in 
Scotland; or having the status of a practising member of the Bar of Northern Ireland. 
363 See below. 
364 Available online at www.1cd.g0v.uk. 



(b) Part-time judicial service is normally a pre-requisite of appointment to full 
office. (c) Significant weight is attached to the independent views of members 
of the professional community (and others) as to the suitability for 
appointment. 

Reform of the current criteria would therefore require either amendment of primary 

legislation, the establishment of new constitutional conventions, or alteration in government 

policy - or all of these things. 

12.3 The problems 

Few would quarrel with the overarching criterion of professional merit as the essential 

foundation for judicial appointments. In recent times, however, this has been applied in such 

a way as to restrict the pool of candidates to judges who have served on the UK's 

intermediate courts of appeal for several years (or, in the case of Lord Slynn, been a member 

of the ECJ). Commentators have identified several problems which flow from making 

appointments exclusively from this cohort. 

* It has led to a conspicuous absence of any women among the Law Lords. None of the ' 

most senior Northern Irish and Scottish judiciary are women and only three of the 36 

Court of Appeal judges in England & Wales are female. 

e It may not ensure adequate expertise in some areas of law (e.g. English criminal law). 

The balance between English, Welsh, Scottish and Northern Irish judges may no longer be 

appropriate. 

Given the Law Lords' new role in devolution issues and as the final court for Human 

Rights Act appeals, the criteria for appointment may place insufficient emphasis on 

political astuteness. 

The length of term of office may be problematic. 

Each of these issues will be considered in turn. 

12.3.1 Appointing wonzen 

Everyone supports the principle that equality of opportunity should permeate the judicial 

appointment criteria and processes. There is, however, less consensus about the priority that 

should be attached to making appointments of women to the UK's highest courts. Sir 

Thomas Legg has recently argued that 'I am doubtful about the separate policy of explicitly 

seeking to compose the judiciary to reflect proportions of gender, ethnicity and any other 

classification in society at large'.365 Sir Thomas, a former Permanent Secretary in the Lord 

Chancellor's Department, views any such policy as arbitrary and asks, rhetorically, why 

other groups should not also benefit from such a (in his view) misguided approach. 

Set against this, are arguments that it highly desirable that the composition of the judiciary 

should strive to reflect the broad make-up of society. In relation to gender balance, two 

- -  - - - 

'" 'Judges for the New Century' [2000] Piiblic La111 62 a t  76. 
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arguments are put forward: that the appointment of a greater number women would equip 

courts with beneficial skills and insights that they currently lack; and that the absence of 

women from the UK top level courts threatens the legitimacy of those institutions. 

The concept of merit could be re-conceived to take into account a wider range of 

considerations, among them the skills and insights a candidate for judicial office possesses as 

a result, quite simply, of who they are. Writing of the Australian judiciary, Hamilton argues 

that 'any judge will see the world as a mirror reflecting his/her experiences'366 and this 

influences how they carry out their judicial role, including what decisions they reach. She 

concludes: 

. . . if the courts today are to reflect a 21st century understanding of equality 
before the law, one crucial aspect is the selection of judges. This selection 
needs to be based on far more than legal and advocacy skills. Today 
selection based on those skills is not sufficient to ensure courts are staffed 
with judicial officers able to recognise and meet the imperatives of legal 
system reform. Nor is it sufficient to ensure the many persons who currently 
feel disenfranchsed from the legal system truly 'have a voice' and 'will be 
heard'. For until they do, equality before the law exists in theory, not in 

, 

practice.3h7 

A further argument for seeking to ensure that top level courts better reflect society is based 

on appearances, as 'public confidence in the courts is dependent upon how the judiciary is 

perceived by the p~~bl ic ' . "Wri t ing  about the judiciary in England & Wales, MalIeson 

argues: 

Increasing the representatives of the judiciary can provide the judges with an 
essential opportunity to demonstrate their accountability and so secure 
public support. As public scrutiny and criticism of the judiciary increases, 
this means of regaining and maintaining public confidence will become 
increasingly critical. Since the judiciary cannot comply with the democratic 
requirements of electoral accountability, this method of social accountability 
amounts to an essential form of legitimacy.. If this is recognised, then it can 
be argued that whether or not a more socially reflective judiciary produces a 
means to reflect consensus or common sense in its decisions, it is important 
and necessary to change the background of the judges for its own sake.369 

A recent case highlighting the potential difficulty caused by the absence of women Law 

Lords is R v. A, which concerned the compatibility between a statutory provision designed to 

shield a rape complainant from cross examination about her previous sexual history with a 

"' Barbara 
Technology 
367 

P. 17. 

Hamilton, 'Criteria for judicial appointment and "merit"' (1999) 15 Qt~eeizsla7zd Ulzivevsity of 
Law lotirnal 10, 15. 

ihR A Simon Shetreet, 'Wl~o will judge-reflections on the process and standards of judicial selection' 
(1987) 61 Australia~z Lazu Jotirlzal 766, 777. 
""ate Malleson, T h e  Nezu J~rdicialy  - Tlze effects of expaizsioiz a77d activisiiz (Ashgate: 1999), p.114. 



defendant's right to a fair trial.;'{' The Fawcett Society, a women's rights pressure group, 

applied to intervene to argue that ail all-male Appellate Committee was not an 'impartial 

tribunal' as required by Article 6 of the ECHR. In its unsuccessful petition for leave to 

intervene, the Fawcett Society subn~itted that the subject matter of the appeal was unusual 

because: 

First ... it involves a direct conflict between, on the one hand, the right of 
male defendants to a fair trial in sexual offences cases, and, on the other 
hand the rights of female complainants to respect for their privacy and 
dignity, and not to be subjected to inhuman and degrading treatment; 
Second, how to strike this balance is an issue which is deeply contested on 
gender lines; in particular, an important aspect of the issue for decision, 
namely whether the existence of a previous sexual relationship between a 
female complainant and a male accused is relevant to whether consent was 
in fact given on a particular occasion, is a question on which there can be 
shown to be a marked divergence between male and female perspectives; 
Third, this is a conflict between rights which are now recognised as 
fundamental in English law (Articles 3, 6(1) and 8 of the ECHR having been 
given effect by the Human Rights Act 1998 since 2 October 2000), and under 
the framework of the Human Rights Act its definitive resolution by the UK's 
highest court therefore has serious democratic implications. 

Putting to one side the more difficult argument that a court including women would have 

reached a different decision,'7] the Fawcett Society's argument based on appearances needs to 

be taken seriously. At the very least, when a top level court is dealing with matters of such 

potential controversy, and in a society attuned to issues of gender balance in public 

institutions, i t  seems unwise to leave the top court open to criticism on this ground. 

In the UK, the approach to changing the gender balance the judiciary has so far been to rely 

on 'trickle up' - the supposition that the composition of the judiciary will change in line 

with changes in the make-up of the Bar and the lower courts, from where senior judges are 

drawn. Lady Justice Hale commented recently that 'Most serious outside observers know 

that this will not happen.'372 

370 [ZOO11 U.K.H.L. 25. The provision in question was the Youth Justice and Criminal Evidence Act 
1999, s. 41. 
"I Cf. Cooke P., as President of the New Zealand Court of Appeal: 'The six judges who have sat on this 
case in the two courts are all men, most of us more than middle aged. This is a type of case suggesting 
a woman's insight would be helpful on a least one of the Benches in assessing the claims, personality 
and situation of a litigant woman and arriving at justice between man and woman'. We owe this 
example to a draft paper by Kate Malleson 'Selecting and appointing judges in the era of devolution 
and human rights' (prepared for an ESRC Future Governance Programme seminar in London on 20 
July 2001). 
372 Frances Gibb, 'Choice of judges "fails democratic legitimacy"', 4 April 2001. 



The experience of legal systems outside the UK may provide lessons for alternative ways 

for~ard.'~"t is notable that the first and so far only female judge to sit as a member of the 

Judicial Committee is the Chief Justice of New Zealand, Dame Sian ~lias."' Other major top 

level courts all have women members. T11e Canadian Supreme Court and the 

Bu7zdesve~foss1.~lzgspic71t (the German constitutional court) are both led by women. Overseas 

experience indicates that a change in gender balance of top courts requires a clear political 

commitment to change. In the USA, Presidents Carter and Clinton both pursued policies of 

selecting more women, as well as African Americans and other minorities, to the federal 

bench - though it was President Reagan who appointed the first woman to the US Supreme 

Court in fulfilment of an electoral pledge. 

12.3.2 Ensuring stifjicie~zt expertise across fields of l a w  

A top level court with a general jurisdiction cannot have expertise in all areas of law. For 

many years, however, trenchant criticism has been made of basic gaps in the Law Lords' 

fields of expertise - most notably English criminal law. Drewry and Blom-Cooper comment 

that the 'jurisprudential output [in criminal law] continues to give less than satisfaction to 

practitioners, who complain that too little expertise in criminal law is evident among their 

Lordships. Lords Mustill and Steyn have proved the exceptions to the rule'.37" 

Criminal appeals have not in the past formed a large proportion of the Appellate 

Committee's case load (tliough criminal cases from legal systems outside the UK are a larger 

proportion of the Judicial Committee's work). The Human Rights Act may change this as a 

large proportion of Convention right points will arise in criminal trials. The need for 

expertise in criminal law is, arguably, now greater than it was in the past. 

A different problem in relation to criminal law may be emerging from the Scotland Act 1998. 

A consequence of the devolution settlement is that questions of compliance with Convention 

rights by the prosecuting authorities in Scotland are 'devolution issues'. The first six 

devolution appeals heard by the Judicial Committee all arose in this context.37h Because the 

Law Lords sitting in the Appellate Committee have never before needed to deal with Scots 

criminal law, there has not previously been a need for expertise in this field. It is open to 

question whether the current arrangement of having two Scottish Law Lords is capable of 

providing sufficient depth and breadth of expertise in this expanding area of work. 

Generally, the Human Rights Act will call for breadth and depth of understanding of human 

rights law and values - 'experience, expertise, specialisation and temperament'377 of a kind 

'7%s with other questions of comparative lesson learning, detailed exploration of the methods by 
which policies and practices may be transferred from one country to another fall outside the present 
report and are being pursued in other publications: see Preface. 
374 Robert Verkaik, 'First all-female appeal court "just a fig leaf" say women lawyers', Tlze Indepeizdenf, 
I1 February 2001 and 'More women in wigs? We'll be the judge of that1, Tlze Indepelzdelzt, 7 May 2001. 
'75 G. Drewry and L. Blom-Cooper, 'The Appellate Function' in B. Dickson and P. Carmichael (eds), T h e  
House ofLords: i t s  Pa~l iamelz fary  and Jtldicial Roles (Oxford: Hart, 1999), pp. 113, 117. 
37h See Part 2 above. 
377 Words of Lord Cooke, H.L. Debs., col. 1967 (28 October 1998), discussed in Part 9 above. 



that is not found only, or mainly, among the judges of the UK's intermediate courts from 

where appointments as Law Lords are habitually made. For this reason, the creation of a 

specialist constitutional court may be preferable to expecting a top level court to be a Jack-of- 

all-trades. 

If, however, a generalist court is preferred, then it may be desirable for appointment criteria 

to include an explicit exhortation to appoint judges with a range of complementary fields of 

12.3.3 Irzclusio~t of judges froilz diflerenf legal sysfents 

So long as Appellate and Judicial Cormittees, or their successor bodies, continue to hear 

some appeals from each of UK's three distinct legal systems, the appointment of judges from 

each of those legal systems will be desirable. 

One reason for this is to ensure some inside knowledge of each legal system and its 

substantive laws is on hand. Thinking radically, if this is the main rationale for ensuring that 

the composition of the top courts reflects the whole the UK, then practices ought now to 

recognise that inside knowledge and experience of two other legal systems to which the UK 

is connected - European Corrununity law and the ECHR - is also desirable. The precedent 

of Lord Slynn's appointment as a Law Lord following service in the ECJ could, possibly, 

establish a useful practice. 

A second reason for seeking to ensure an appropriate national balance is that the top level 

courts are important national institutions of the whole UK in which territorial representation 

is needed.378 This rationale recognises a symbolic, nation-binding function of top level courts. 

Such a court without Scottish judges would hardly constitute a 'whole UK' institution, yet 

this might be a consequence of any future decision by the Scottish Parliament to end civil 

appeals to the House of Lords (or its successor body) from the Court of Session. The 

argument, a variant on the 'West Lothian question' in the UK Parliament, is that if the UK's 

top court determined no Scottish appeals, there is little justification for including Scottish 

judges on its bench. 

Issues of national balance will take on special legal and political importance in cases where 

the Judicial Committee (or its successor body) has the task of determining devolution issues 

about the allocation of power between the UK government and the devolved institutions. 

One difficulty, however, is that - unlike Scotland and Northern Ireland - Wales does not 

have a separate legal system and there has never been a suggestion that there should be a 

Welsh Law Lord. While devolution has not created a separate Welsh legal system, there is 

an argument that in devolution cases Welsh perspectives should be represented on the court. 

But how could one define a 'Welsh judge'? This difficult issue might usefully be referred to 

the National Assembly for Wales to consider what criteria should be devised to decide 

whether a prospective Law Lord had sufficient connection to Wales. In light of the reality of 

378 See Parts 1 and 2 above. 



bilingual legislation made by the National Assembly this nught include the ability to 

understand the Welsh language. 

There is also a wider issue about the overall balance of the top level court in devolution 

cases. Despite the differences in the individual devolution settlements, there will be cases 

where the Judicial Committee hands down rulings which affect the competence of all three 

devolved governments or assemblies. Given this, it may be desirable to ensure that all three 

devolved parts of the UK are represented on the panels which hear devolution cases, though 

what the balance between them should be is unclear.'79 

12.3.4 Political skills 

Judges on top level courts frequently make decisions of extreme political importance and 

deep controversy. Under the Human Rights Act, the Law Lords must consider arguments 

and evaluate evidence of what 'is necessary in a democratic society'. Under the devolution 

Acts they will inevitably deal with hotly contested legal disputes between the UK 

government and one or more of the devolved administrations. In such cases, the exercise of 

legal judgment, and the manner in which it is explained, requires political astuteness that is 

different in character from that needed in adjudication in most ordinarj~ civil and criminal ' 

cases. A brilliant career at the commercial Bar or prior judicial service in the Chancery 

Division will not necessarily ensure that a candidate has the requisite political skills (in this 

broad, non-partisan sense). The criterion of professional merit may need to be broadened to 

encompass these attributes. 

There is an argument that the process of wringing politics out of the appointments process in 

the last 20 years or so has left the senior judiciary overly insulated from the political world. 

Arguably, major structural reform which ends the Law Lords' place within the House of 

Lords may exacerbate the problem. Lord Wilberforce, in his submission to the Royal 

Commission on Reform of the House of Lords, justifying the Law Lords' continuing 

legislative role on the following basis. 

. . . Participation in the general work of the House if of great value to the Law 
Lords themselves. Before their appointment, they have, as judges in the 
Higher Courts, been fully occupied in strictly legal work, being bound to 
apply the law strictly in accordance with precedent and the reasons of (inter 
alia) the House of Lords. They acquire a professional cast of mind. When 
they are appointed Law Lord, their work takes on a different dimension: 
they are not bound by previous decisions, and while not in the strictest 
sense, free to legislate, they are able to take a broader view of legal policy. If 
this were not so, they would simply replicate the work of the Court of 
Appeal and a further tier of appeals would be said to be unnecessary and 
undesirable. Involvement in the work of the House leads to a greater 
understanding of the problems of the legislator, of social trends, of the 
proper limits of judicial innovation. 

"'See further Part 13 below. 



Ending the Law Lords' parliamentary role would, on this view, deprive them of a necessary 

link to the political world and the possibilities of learning about a whole range of ideas and 

attitudes . 330 

12.3.5 Ten11 of oflice 

There is no statutory lower age limit for appointment as a Law Lord, though in practice the 

use of the overarching professional merit criterion means that most Law Lords are appointed 

in their early sixties. The term of full-time appointment now ends at the age of 70 years."1 

Law Lords who retire from full-time office may, however, continue to sit on an ad hoc basis 

until the age of 75 years in both the Appellate and Judicial Committees. 

Doubts inay be raised as to whether the current arrangements for retirement are 

constitutionally proper because of the theoretically large potential pool of non-permanent 

judges this creates from which panels are selected to hear particular cases.382 That said, the 

contribution of retired Law Lords to the work of both the Appellate and Judicial Committees 

is regarded by many as valuable.363 

If a new court is created, consideration will have to be given to the length of judicial , 

appointment. There are three main options: life-long appointment, brought to an end by 

voluntary retirement or death in office (as in the US Supreme Court); appointment until a 

specified age; and appointment for a fixed, non-renewable term (as in the Spanish T~ibunol 

~ o n s t i t u c i o n a l ) . ~ ~ ~  There are advantages and disadvantages to each arrangement, but detailed 

consideration of these falls outside the scope of this report. 

12.4 Strategies for reform 

Two main options exist for securing reform of the composition of the UKfs top level courts 

which may address some of the problems identified above - the absence of a woman Law 

Lord, the lack of expertise in some fields of law, and the need to fine tune national 

representation. These are: 

o the wider and more frequent use of ad hoc judges brought in to hear particular cases;. 

to broaden the pool from which full-time appointments are made beyond the judges 

serving in the UK's intermediate courts of appeal. 

3M) See Part 16. 
"' For judges appointed after 31 March 1995: see Judicial Pensions and Retirements Act 1993, s. 26 
which was brought into effect on 31 March 1995. 
382 See Part 15. 
" See for example the evidence of JUSTICE to the Royal Commission on Reform of the House of Lords, 
page 17, para 45. JUSTICE argued that retired members of the new supreme court proposed in their 
submission, should be appointed to the Upper House. 
"' Note also that the Royal Commission on Reform of the House of Lords recommended that Law 
Lords should be appointed to the House of Lords on 15 year terms (like other peers), but subject to 
automatic reappointment until they reached the judicial retirement age. 



12.4.1 U s e  of a d  lzoc judges 

The Senior Law Lord exercises power, delegated to him by the Lord Chancellor, to call upon 

a range of judges other than the Law Lords to sit on cases in the Appellate and Judicial 
355 Committees. Assuming that it is an acceptable practise, its wider use would enable other 

judges and qualified people to join the top court for particular appeals - for example, a 

specialist criminal judge in criminal appeals, a judge of the Family Division in family cases, 

and more Scottish judges to join the Judicial Comlnittee when it is considering Scottisl~ 

devolution issues. This strategy has, however, very linuted potential to address the absence 

of women Law Lords because so few senior judges below the Law Lords (the pool from 

which ad hoc judges are most likely to be drawn) are female. 

12.4.2 Wideiriizg the  apyoiiztiizeizt pool 

The appointment pool could be widened to include a much broader range of appropriately 

legally qualified candidates, including an: 

admixture of lawyers with broader experience, with the aim of enlarging the 
courts' political understanding and horizons. Candidates would be 
distinguished academics and other lawyers of experience of public life, 
including here lawyers from all quarters.3Rh 

Breaking free from the straightjacket of only appointing judges from the intermediate courts 

of appeal would require no compromise of the professional merit principle. Lawyers in 

academic life, practising barristers and advocates, solicitors in commercial practice, senior 

members of the Government Legal Service, members of the UK's Law Commissions and 

first instance judges (to identify only some sources) possess the expertise in the law required 

for appointment to the top courts. Broadening the pool of candidates need not require 

amendment of the statutory qualification criteria. The Appellate Jurisdiction Act 1876 allows 

for the appointment of a person who has a professional qualification for at least 15 years.3R7 

There may, however, need to be a departure from the policy of normally requiring part-time 

judicial service prior to appointment to a full-time office. 

The appointment of academic lawyers directly to top level courts is a normal practice in 

many constitutional courts in other legal systems (where they often form the majority of the 

court's members). In any event, the old boundaries in the UK between academic endeavour 

and judicial service are rapidly breaking down as many of the Law Lords, and other senior 

judges, have produced scholarly writing in the form of textbooks and journal articles. The 

suspicion sometimes aired in the UK that, if appointed to appellate courts, academics with a 

stake in the future development of their specialist subject areas would use their positions to 

further their agendas regardless of the merits of cases, is wholly groundless. 

"'see Part 15. 
3R6 Sir Thomas Legg, 'Judges for the New Century' [2001] Public Law 62 at 68. 
"7 see above. Rights of audience need not have actually been exercised, merely held. 



Prior experience as a trial judge, or even at appellate level, is not regarded as a n  essential 

pre-requisite in many other courts. Chief Justice Rehnquist had no judicial experience before 

his appoint~nent to the US Supreme Court. Justice Blanchard of the New Zealand Court of 

Appeal, who has also sat on the Judicial Committee, was appointed to the High Court of 

New Zealand from a post as a colnmercial transaction partner in a large law firm. If some 

prior judicial experience is be desirable before appointment to the highest courts, whether for 

academics or non-litigious lawyers, a short period of service in a lower court may be 

sufficient. 



13 Judicial appointment processes 

13.1 introduction 

The appointment of Law Lords is increasingly attracting media attention."' As Sir Thomas 

Legg Qc recently observed, 'W11o our judges are, and how they are selected, is a public 

matter and fully justifies public interest and debate.'389 This part of the report reviews how 

Law Lords are appointed and suggests models for reform. 

13.2 The appointment of Law Lords 

Law Lords are appointed by the Monarch on the advice of the Prime Minister. The Prime 

Minster is provided with a list of potential appointees by the Lord Chancellor. The extent to 

which the Prime Minister is guided by the Lord Chancellor, and the number of names put to 

the Prime Minister, are unknown and presumably dependent on the characters of the Prime 

Minster and Lord Chancellor and the relationship between them.390 It at least seems clear ' 

that unlike in Australia the decision is one shared (though perhaps in varying ways) between 

these two Ministers, that the Cabinet does not play a role, and that partisan politics does not 

usually, if ever now, play a part. In considering the list of candidates to be put to the Prime 

Minster, the Lord Chancellor will consult with senior members of the judiciary.39' 

13.2.1 Lack of tralzspauelzcy 

A criticism made of the appointment process for Law Lords is that it lacks sufficient 

transparency,392 as both the selection process and decision to appointment Law Lords takes 

place out of the public eye. In opposition, the Labour Party proposed the introduction of a 

Judicial Appointments Commission for the judiciary generally in England & Wales, and an 

independent appointment committee specifically for the Law ~ o r d s . ~ ~ ~  In office, Lord Irvine 

LC appointed Sir Leonard Peach to conduct an overview of the appointment process, though 

excluding consideration of the question who should exercise powers of appointment. Sir 

3RR See e.g. Martyn Day and Rabinder Su~gh, 'Wanted: a judiciary fit for a modern society', Tize Times,  7 
July 2000; George Rosie, 'Lets peeble the judges again', N e w  Statesliznn, 17 January 2000; Robert 
Verkajk, 'Law lord calls for "democratic" system to appoint new judges', bzdepe~zdelzt, 12 July 2000, 
reporting on a speech given by Lord Steyn; John Griffith, 'How the Government is compromising the 
judges', The  Daily Telegmyiz, 23 April 2001; and, reporting a speecl~ given by Lady Justice Hale, Frances 
Gibb, 'Choice of judges 'fails democratic legitimacy', Tlze Tinzes, 4 April 2001. In Parliament Lord 
Lester of Herne Hill has maintained a sustained critique. 
"' 'Judges for the New Century' [2001] Public Law 62. 
""" There were doubts during Margaret Thatcher's premiership as to how readily she accepted the 
advice of her Lord Chancellor. See Diana Woodhouse, The O B c e  of Lord Clinncellor (Oxford: Hart, 
2001), ch. 6. 
"I ~ i z e  Lord Chancellor's Policies nizd Procedures oiz Judicial Appointme~zts  (online at www.lcd.gov.uk), 
discussed in Part 12, above. 
3y2 See Part 3.  



Leonard reported in December 1999, recommending a commission with power to scrutinise 

the judicial appointments process. A Judicial Appointments Commission was established in 

early 2001 wit11 power to scrutinise the appointments process and the first Commissioner, Sir 

Colin Campbell, was appointed in March 2001. The Colnmission has no direct role in the 

appointment process.394 

As judicial appointments to lower level courts in England & Wales are made with increasing 

degrees of openness, including the advertisement of posts, the contrast with the confidential 

nature of appointments to .the highest courts grows starker. Developments in Scotland will 

have a similar effect. There the Scottish Executive announced earlier this year that it would 

establish a Judicial Appointments Board with a central role in the selection of Scottish judges 

up to the Inner House. The Scottish Justice Minster, making very clear that reform is not 

required because of any actual partiality, or lack of ability in the judiciary presented the need 

for change in this way: 

The main concern [commentators] have about the current system is that it is 
too secretive and is not open enough to public scrutiny. Following on from 
that is the charge that this lack of transparency can lead to charges of 
cronyism.395 

In a written answer in the Scottish Parliament the Justice Minister provided further details of 

the proposal, stating it would be: 

Chaired by a senior non-legal figure, and will have other lay members, who 
will be appointed following the Nolan appointment procedures. It will also 
contain representatives of the judiciary and legal professions, so that lay and 
legal members will be equally balanced. . . . Its role will be to advise the First 
Minister on names of new appointees to the office of Judge of the Court of 
Session.. . It will determine i:s own procedures, but these will be subject to 
guidance from the Scottish Ministers. All appointments will be advertised 
and appointments will be made solely on merit. The board's procedures will 
include a requirement that the legally qualified members are satisfied as to 
the legal capacity of those recommended. The Board will make its 
recommendations to the First Minister, who will consult the Lord President 
of the Court of Session (as he is obliged to do by the Scotland Act 1998). The 
First Minister will expect to accept the advice of the board unless there is 
good reason to the contrary. The Lord Advocate will no longer routinely 
advise on appointments, but will advise the First Minister in any case of 
uncertainty about the Board's re corn mend at ion^.^^^ 

"' Richard Norton-Taylor, 'Constitution--Labour's policy review: elected second chamber would 
replace House of Lords', Tlze Gt~nl-dian, 19 May 1989. 
394 See Kate Malleson, 'Scrutiny by appointment', The Tinzes 27 Marc11 2001. 
"' Speech by Jim Wallace QC, Minster of Justice 'Judicial Appointments, an Inclusive Approach' 14 
March 2001. 
"' Written answer of Mr Jim Wallace (Minster of Justice and Deputy First Minister), 14 March 2001, 
Scottish Parliament Official Report. 



One of the reasons for the Board was, while keeping merit as a guiding principle, to increase 

the representativeness of the Scottish judiciary: 

Merit will be the criterion on which judges and sheriffs are appointed, but 
part of the purpose of the board - particularly the lay membership - will be 
to ensure that the people whom it recommends understand the communities 
they serve.397 

It is too early to assess what effects the Board will have on the make up of the Scottish 

judiciary. If there is no change to the process of judicial appointment in England & Wales, a 

consequence will be that in time the Scottish Law Lords will have gone thorough a rather 

different appointment process to their counterparts in England & Wales and Northern 

 rel land.^^' 

13.2.2 Overseas coiizy arisons 

The UK system is similar to the appointment processes for Justices of the Canadian Supreme 

Cozrt and the High Court of Australia (see Table 1, below). Both the Canadian and ' 

Australian systems have also come under sustained criticism for a lack of transparency and a 

high degree of executive control, including the fact that the federal governments have the 

dominant role, leaving the provinces and states respectively with very little say.399 

Appointments to the Bt~izdesverfassungsgericht and the US Supreme Court provide a contrast. 

In the USA, the Senate's role in the appointments process, with the now notorious Senate 

Judiciary Committee hearings at which candidates are questioned, provides both a check on 

the Executive, as well as providing a public opportunity to learn about Supreme Court 

justices before appointments are made. The confirmation process, while gruelling, is also 

valued by at least some members of the Supreme Court. There are, however, drawbacks to 

such legislative involvement including the potential for judicial appointments to become the 

object of partisan politics. The reality is that appointments may simply be 'arranged' by 

senior party officials behind the scenes or, alternatively, the appointment system may 

become paralysed as political parties refuse to compromise. The requirement of a two-thirds 

majority for election of Bzindesverfassungsgericht judges, and the same majority for the 8 

members of the Spanish Tribtlnal Constitucionnl in effect requires the parties to agree between 

themselves on candidates which all sides can accept. These judges are all highly, and widely, 

regarded. Although they may be associated with a particular political party there is no 

suggestion that they vote on the court in order to further the interests of the side of politics 

"' Mr Jim Wallace, question 8, 22 March 2001, Scottish Parliament Official Report, (510-3169). 
398 There is a prospect of reform 111 Northern Ireland: see Criminal Justice Review Group, Review of 
Criminal Justice in Nortlzenz lveland (March 2000). 
399 In Australia the Federal Attorney-General is under a statutory obligation to consult the state 
Attorneys General. There is no equivalent obligation on the Canadian Minister of Justice, although 
there is evidence of some informal consultation. 



which proposed them. However, the special majority also means that judicial appointments 

in those countries are a far more consensual affair than in the USA. 

Table 1: Top courts and their judges 

Court 
(number of 

judges) 

H~glz  Cotlrt of 
Atistralrn (7)  

Appointing authority 

Federal A-G must consult 
State A-Gs. Then a matter 
for the A-G and Cabinet 
(the balance dependu~g on 
the political strength of the 
A-G) who nominate; 
Governor General appoints. 

also the Federal A-G) and 
Cabinet. Strong Prime 
Ministerial role. No 
requirement, or practice of 
consulting the Provinces. 

The Senate Judiciary 
Committee holds hearings 
at which the nominees are 
questioned by Senators 

Comment 

The states, although enjoying a statutory right 
of consultation would like more say in the 
appointment of Justices 

The whole Cabinet takes an interest in the 
appointment process and the barriers to 
partisan political interests playing a part are 
low. 

The A-G in seeking to answer criticisms of the 
process as overly secretive has attempted to 
address the problem by publicising in public 
lectures at least the zuny in mhiclz Ize goes about ' 
selecting candidates to put to Cabinet. 

Former politicians have been appointed to the 
bench 

T11e Chief Justice is appointed separately by 
the Executive and may be drawn from outside 
the Court. 

Provincial governments have no formal right 
of involvement in the appointment process, 
though they may be informally consulted. 
There is pressure for greater formal 
involvement of the Provinces. 

The appointment process for Justices is 
heavily focused on the Minister of 
Justice/Federal A-G, though the Prime 
Minister plays a role in selecting Chief 
Justices. 

The position of Chief Justice has traditionally 
alternated between a francophone Quebec 
judge and a judge from one of the other 
Provinces. 

The simple majority required to secure Senate 
approval means there is no requirement for 
the political parties to agree between them on 
candidates which both are content to appoint. 
While many candidates are appointed with 
the approval of both sides of politics there are 
also times when a Justice has been appointed 
only because one party is able to use its 
Senate majority to secure appointment(e.g. 



Justice Clarence Tl~o~nas). 

8 each selected by the 
Judiclal Selection 
Committee of the Burdestag 
(the Parliament) and 8 by 
the Bzrndesrnt (in which 
state governments are 
represented). A 2 /3  vote IS 

required 111 each institution. 

2 by the Spanish central 
government; 2 by the 
Council of the Judiciary; 4 
each elected by the lower 
and upper houses of 
Parliament. Consideration 
being given to holding 
hearings in relation to the 
Parliamentary 
appointments. All 12 
appointed by the King. 

The Chief Justice is appointed separately, 
requiring Presidential nomination and Senate 
approval. 

The need to have a bench which at least to 
some extent reflects the diversity of US 
society is acknowledged: the Court has one 
black member, two women and one justice of 
Italian decent. 

The super-majority required for appointment 
means that only Justices which both sides of 
politics can agree to are appointed. 

There is a practice that each side of politics 
may effectively control eight seats each. 

Where there is a coalition government the 
practice has developed that the majority 
coalition partner will give one of its 
nominations to the junior coalition partner. 

Justices nominated by political party do not 
however necessarily have any formal, or even 
significant informal links to the nominating 
party. Parties may nominate on the basis of 
perceived 'ideological fit' so far as it can be 
discerned from e.g. academic writings. 

As in Germany, the political parties, in 
relation to the Justices nominated by the 
Parliament, divide the appointments up 
between them. 

Surprisingly (given the presence of strongly 
nationalist areas, such as Catalonia), there is 
no formal requirement, or informal pressure 
for the Court's judges to be territorially 
balanced (as there is in Canada). While there 
is a Catalan judge at present this only reflects 
the fact that for a period the central Popular 
Party governmen; depended on the cdta~an 
nationalist party for its majority in the Madrid 
national Parliament. The Basque country 
simply refuses to take part in the Court. 

An early case of note concerned attempts by 
the national government of alter the 
appointment of those on the Judicial Council 
(which nominates 2 of the judges); the issue 
being that control of the Council allowed for 
potential control of 2 of the Courts 
appointments. 

8 The President and Vice-President of the Court 
are elected by the other judges every 2 years. 



13.2.3 Eseciitive coiitrol over the ~ p p o i i l t ~ i i e n t  process 

Another criticism made of the appointment process for Law Lords is that, while the 

Executive's involvement does provide for democratic legitimacy, its level of control is 

incompatible with the autonomy of the top c~u r t s . "~  Given the political importance of the 

senior judges' roles, it is clear that elected politicians should play so711e role in the 

appointment of the most senior judges. Some sort of a role is also consistent with the 

institutional quality of ac~ountab i l i t~ .~~ '  The issue is as to the nature and extent of that role. 

Currently, the power of appointment is shared between the Lord Chancellor and the Prime 

Ministers; there is no check on these two office holders beyond their own integrity. In 

modern times this has been, almost witl~out exception, sufficient, with Lord Nolan able to 

comment: 

In some co~mtries less happy than ours, it may need great courage for a 
judge to decide a case against the government. In this marvellous country, 
all that happens if you decide a case against the government is that you get 
rather good press and very possibly promoted.402 

However, there was some doubt about Mrs Thatcher's role in appointments to the top c o ~ ~ r t s  

while she was Prime Minister. A former Lord Chancellor, Lord Mackay of Clashfern, in 

evidence to the Home Affajrs Select Committee noted: 

C17airlizan: I think you answered, just to confirm to Peter Butler, that all your 
recommendations [to the Prime Minister] had been accepted? 
Lord Mackay: I was careful not to say that. What I did say was that I make 
these recommendations in confidence to the Prime Minister. I have never 
been disappointed by any recommendations that the Prime Minister has 
made to Her Majesty during my time -neither surprised nor disappointed.403 

The Committee subsequently reported it had 'some qualms' about the role of the Prime 

Minister in judicial appointments and questioned whether Prime Ministers should continue 

to have a role in the appointments process.404 

The Australian, UK and Canadian problem of a lack of a check on the Executive power of 

appointment is answered in the USA by the involvement of the Senate. While the President 

nominates the Chief Justice and Associate Justices, their confirmation requires a simple 

majority vote in the Senate. The Senate votes after its judiciary committee has carried out 

hearings, at which the nominee appears. The process is now infamous for the experiences of 

400 See Part 3. 
401 See Part 3. 
"' This example and the one following a drawn from a draft paper by Kate Malleson, 'Selecting and 
appointing judges in the era of devolution and human rights' (written for an ESRC Future Governance 
Programme seminar on 20 July 2001). 
4""ome Affairs Select Committee, Report on Judicial Appointments Procedures, 1996, vol. 11, para. 
459. 



Robert Bork (who did not get confirmed) and Clarence Thomas (who did). It should be 

noted though that these two examples are the exception. 

Two factors are important in making for contentious confirmation battles in the USA. First, 

the qualities of the candidate appointed. Well qualified, moderate candidates such as 

Associate Justices Souter (a nominee of President Bush, Snr.), Breyer and Ginsburg (both 

President Clinton's nominees) were all easily confirmed. Secondly, the simple majority 

required to confirm candidates means that there is no institutional requirement for 

consensus. This suggests that if the UK were to consider some form of legislative 

confirmation procedure, that the process by which candidates are initially selected remains 

crucial. It would make sense to retain the skills of the Lord Chancellor's Department's 

Judicial Appointments Division in some way. Secondly, requiring a super-majority to 

confirm appointments as in Germany, and in respect of eight of the Spanish Constitticio1.1al 

Tribzlizal judges, tends to temper partisan politics, as the parties are forced to put foiward 

candidates both can agree to. 

I 

13.3 Options for reform 

Whether or not there is a change in the structures of the Appellate and Judicial Committees, 

the way in which the Law Lords are appointed could be r e f ~ r m e d . ~ ~ ~ h r e e  options, drawing 

upon both the UK and overseas examples discussed in the previous section, will now be set 

out. Variations and additional issues relevant to all four models are set out immediately 

after the models. As with the rnodels for major structural change to the UK's top courts,406 

the options presented here are 'ideal types' and would have to be fine tuned to fit with 

whatever structural model might be chosen. 

13.3.1 Option 1: ministerial nonzi~zat io;~ followed by  parlia~nenta y co~zf innat ion 

Under this model the Executive, in the form of the Prime Minister and the Lord Chancellor 

(or a future Minister of Justice), would retain the right to select the top court judges. While 

the current selection process may lack transparency, Sir Leonard Peach noted that he was: 

impressed by the quality of the work.. . being done by the Judicial Group [of 
the Lord Chancellor's Department] and by the professionalism and depth of 
experience of the civil servants involved in the various processes.407 

The process could be supervised by the recently appointed Judicial Appointments 

Commissioner (whose jurisdiction would have to be extended beyond his current ambit of 

404 Home Affairs Select Committee, Report on Judicial Appointments Procedures, 1996, vol. I, para. 
128. 
405 We suggest that the judges of the top courts should continue to be titled 'Lords of Appeal', or 
colloquially, 'Law Lords'. 
406 See Parts 7-10 above. 
4117 Sir Leonard Peach Alz lizdepeizdeizt Scrt~tiizy of the Appoiiztnzelzt Processes of Jtldges and Queen's Cot~tzsel 
in England and Wales (London: LCD, 1999), p. 3. 



appointments within for England & Wales only). Once a candidate was selected, he or she 

would be required to appear before a parliamentary select committee. Confirmation or 

rejection would be by \~ote in one or both Houses of Parliament. 

This option has the advantage of maintaining a reasonably strong degree of Executive input 

in the process, ii~cluding the highly skilled Lord Chancellor's Department Judicial 

Appointments Division, while also introducing a parliamentary check on the Executive. It 

would increase the openness of the process, and by involving Parliament, the Law Lords' 

democratic legitimacy. 

One possible danger with this model is that parliamentary committee hearings may provide 

an irresistible opportunity for adversarial politics of a damaging kind. The respect shown by 

MPs and peers towards the senior judiciary on the rare occasions in which they have 

appeared before parliamentary committees may, however, suggest this is unlikely and that 

hearings could be conducted with tact and decort~m.~~' Partisan politics could also be 

discouraged if confirmatory votes in Parliament were by a super-majority, of say two thirds, 

to ensure that the Executive only nominated candidates who were likely to command cross- 

party support. 

13.3.2 Option 2 - a Judicial Appointnzents Cotninission 

A different option would be to be to establish a new Judicial Appointments Commission 

with the specific task of selecting candidates for appointment as Law Lords. In its most 

expansive form, i t  could make the final choice as to who to appoint and perhaps even make 

the appointment. There are, however, other options: the commission could forward names 

of its nominees to the Parliament for confirmation; or it could present a confidential, 

unranked shortlist to an appropriate Minister, who would then choose from that shortlist 

who to recommend to the Monarch for appointment. 

The procedures and membership of such a commission wouid cieariy be central to its 

success. As to procedures, the commission might be empowered to work in private, or to 

hold public hearings. Such hearings might, arguably, have advantages over parliamentary 

hearings of the kind suggested in Model 1 as even less likely to be overtly partly political. 

Membership of the commission would need to inspire confidence in its competence, 

independence and impartiality. Important choices in the commission's institutional design 

would be: the qualifications required for appointment to the commission;""' the status and 

length of the coinmissioners' office; and how members of the commission should themselves 

be appointed."0 

ill18 See e.g. the appearance of senior members of the judiciary before the Joint Committee of Human 
Rights on 28 March 2001. 
4119 In Scotland, the new Judicial Appointments Commission is to have more lay members than legally 
qualified members. 
4111 e.g. the devolved Executive bodies might nominate some members to the commission. 



There are foundations upon which to build such a commission since the appointment of Sir 

Colin Campbell as Judicial Appointments Coi~-u~~ussioner in England & Wales. The other UK 

experience upon which to build comes from the Scottish Judicial Appointments Commission 

(through which, in time, future Scottish Law Lords may be familiar with, having gone 

through its processes to be appointed to courts in Scotland). The experience in many legal 

systems overseas is that well organised cornmissions can both improve the standing of the 

judiciary and lead to a broadening the types of candidates app~inted.~' '  

There are, however, some potential disadvantages with this model. Judicial appointments 

commissions may themselves become the object of partisan political interest; a number of 

commissions in the USA are faulted on this basis4"? and problems have arisen in Spain. 413 A 

second objection to judicial appointments commissions is that they may appear elitist and 

even anti-democratic, as they remove the control of judicial appointments from both the 

Executive and the legislature. 

13.3.3 O p t i o n  3: 1iot7zilzatiorz b y  la l lgove~rznze tz t s  witlzitz flze UK 

In this model, each of the governments with the UK - the UK government (and de facto , 

government for England), the Scottish Executive, the Northern Ireland Executive and the 

National Assembly for Wales - would be allocated responsibility for making appointments 

to a specified number of seats on the court. For instance, if the top level court comprised 

twelve judges, the UK government might be responsible for eight posts, the Scottish 

Executive two, and the Northern Ireland Executive and the National Assembly for Wales, 

one each. The criteria and methods by which each government selects its nominees might 

either be left as a matter for each government to decide, or be conducted in accordance with 

a common set of criteria and procedures established by a UK Act of Parliament. 

The option has the attraction that it is consonant with the process of devolution. It could also 

provide a real sense of 'ownership' of the top ccurt by all parts of the UK, thus helping to 

strengthen the Union. It. would be particularly suitable for use in conjunction with the UK 

court of justice model.414 An obvious problem with the model is, however, its political 

feasibility. Moreover, introducing more hands into the appointment process would make it 

difficult to achieve balance in the court in terms of fields of 

41 1 See Kate Malleson, Tlze Use of judicial Appoiiztnzents Co~nmissions: A Reviezu of the U S  atzd Canadian 
Models, Lord Chancellor's Department, Research Paper No. 6 (1997). 
412 See Kate Malleson, 'Selecting and appointing judges in the era of devolution and human rights', a 
draft paper for an ESRC Future Governance seminar on 20 July 2001. 
413 An early case in the Spanish Tribt~nal Co~zstitucional concerned the makeup of the Consejo General del 
Poder Jt~dicial (Judicial Council of the Judiciary), the representative body for all Spanish judges, which 
as one of its functions nominates for appointment two of the judges of the Tribunal Constitz~ciotzal; 
there was concern that proposed reforms would allow greater political control of the Coizsejo General, 
and accordingly the Tribulzal Colzstiucio~zal itself. 
414 See Part 10. 
419ee  para. 12.3.2 above. 



13.3.4 Optioiz 4: noiiziization b y  the LTK Parliaiizeizt? 

Finally, if only for the purposes of academic discussion and to test the boundaries of the 

process of lesson learning from other jurisdictions, brief mention ought to be made of a 

model that would permit the UK's most senior judges - or some of them - to be selected 

and nominated for appointment by a committee of senior Privy Councillors within the UK 

Parliament. The inspiration for this suggestion are the arrangements established by some 

continental European constitutions, such as those of Spain and Germany, were one or both 

chambers of the legislature has responsibility for nominating for appointment some or all 

members of a constitutional c ~ u r t . " ~  At first sight, such arrangements seem entirely alien to 

British political and legal traditions (though that is perhaps also true of some other recent 

constitutional innovations in the UK). 

416 See Table 1 above. In Spain, the upper and lower Houses of the Cortes each nominate four judges to 
the Tribllnal Corzstitt~cioiznl; there are twelve judges in total. In Germany, 8 of the 16 members of the 
B~~i~desve~nss t i i zgsger ich t  are chosen by committees of selection in the Bt~rzdestag and the Burzdesrnf. 



The Senior Law Lords 

14.1 Introduction 

In most top level courts, one of the court's judges is an undisputed first among equals. In the 

UK, however, the Senior Law Lord (currently Lord Bingham) and his deputy (currently Lord 

Slynn) are in an odd position because the Lord Chancellor remains - in theory and practice 

- the most senior judge of both the Appellate and Judicial Committees. Day to day 

responsibilities for the running of the two courts have been delegated by the Lord Chancellor 

to the Senior Law Lords. However, it remains open to Lord Chancellors to preside at 

hearings and, if one so chose, to revoke the administrative tasks currently delegated to the 

Senior Law ~ords." '  

14.2 The office of Senior Law Lord 

In 1984, the convention that the office of Senior Law Lord was auton~atically assumed by the ' 

longest serving Law Lord was altered. Lord Hailsham LC characterised the change as 

bringing the appointment of the Senior Law Lord 'into line with what is now the normal 

practice in other parts of the judicial system.'"8 The new procedure is for the Senior Law 

Lord and his deputy to be appointed independently, as a matter of Executive choice, 

following the appointment process for Law Lords generally: the Lord Chancellor puts a list 

of names to the Prime Minister who then recommends a candidate to the Queen, who makes 

the appointn~ent.~'~ In response to Lord Hailsham's statement, Lord Diplock expressed his 

full support for the change to what he termed the 'office of presiding over the Appellate 

Committee and the Judicial Committee of the Privy Council', adding that his long experience 

in appellate courts: 

[had] taught [him] that the task of presiding over a plurality of judges in such a 
way as to promote an efficient and expeditious way of dealing with appeals is 
not the same as producing judgments which clarify and develop the law. The 
tasks call for different qualities. They may be combined in the same judge, but 
also they may not. To preside is a more taxing task, and increasing age may 
well render a judge less fit to undertake it, though still leave unimpaired his 
ability to produce judgments which clarify and develop the law. ... For efficient 
administration of justice in the highest court in the United Kingdom seniority 
ought not to be the sole criterion to preside. 

117 See JUSTICE, 'The Judicial Functions of the House of Lords: written evidence to the Royal 
Commission on the Reform of the House of Lords' (May 1999), para. 23; H.L. Debs., col. WA 220, 30 
July 1999. 
'IR H.L. Deb., vol. 453, col. 915-918, 27 June 1984. The reforin was effected simply by the Lord 
Cl~ancellor advising the Queen that this would be the new procedure. 



14.3 The roles of the Senior Law Lord and the deputy Senior Law Lord 

On a day to day basis, the Senior Law Lord carries out most of the functions assumed by the 

senior judge in all top level courts. He represents the court on official occasions, as when in 

March 2001 Lord Binghall~ appeared to give evidence to the parliamentary Joint Committee 

on Human Rights, alongside the Lord Chief Justice of England & Wales and the Master of 

the ~ o l l s . ~ ~ ~  

In court, the Senior Law Lord presides over the panel on which he is sitting. Cases are 

normally listed so that the Senior Law Lord presides over one panel while the deputy 

presides over another panel sitting simultaneously. Presiding at hearings gives the two 

senior judges the ability to influence, in very general sense, the direction argument takes. 

Whoever is the presiding judge chairs discussion after the hearing and allocates 

responsibility for writing judgments. 

The Senior Law Lord and the deputy oversee administration within the Appellate and 

Judicial Committee, working in conjurlction with senior court officials. One important task 

is to approve listing arrangements for each legal term. This is done at a meeting about three 

weeks before the end of the preceding term attended by the Senior Law Lord, the deputy ' 

Senior Law Lord, the senior official responsible for judicial business in the House of Lords 

(the 'Fourth Clerk of the Table (J~dicial) ' )~~'  and his opposite number in the Judicial 

Committee (the 'Registrar of the Privy ~ouncil ') .~' '  Because the UK's top courts do not sit en 

banc, listing arrangements require the exercise of discretion as to which Law Lord or other 

eligible judges hears each case. This fact has become the subject of comment and criti~isrn.~'? 

14.4 Reform of the Lord Chancellor's role as a judge of the top courts 

The office of Lord Chancellor is renowned for its conflation of legislative, Executive, party 

political and judicial roles.424 The present Lord Chancellor is equally well-known for his 

vehement defence of the ancient office. Questions about whether a Minister of Justice would 

be a preferable constitutional arrangement, and whether the Lord Chancellor should 

continue to be head of the judiciary in England & Wales, fall outside the scope of this report. 

4'5 Instead, the focus is on the Lord Chancellor's role in relation to the judicial business of the 

House of Lords and the Judicial Committee, in particular whether the office of Lord 

419 See Part 13 above. 
""inutes of Evidence, 26 March 2001. 
421 A post currently held by J.A. Vallance White. 
'" Currently James Watherston. 
423 See Part 15 below. 
"' See Diana Woodhouse, The Office of Lord Chai~cellor (Oxford: Hart, 2001). 
525 For a recent argument in favour of a Ministry of Justice see Sarah Spenser, Tii~ze for n Miizistry of 
Jtisfice? Tlze Ftlfure of the Hoi~ze Oflice and the Lord Chaizcellor's Departnzeizf Paper for the IPPR seminar 
Remodelling Government, delivered 14 March 2001. See aiso: Andrew Grice, 'Think Tank with ties to 
No 10 backs cut in Lord Irvine's powers' Tlze li~depeizdelzt 26 March 2001; Andrew Grice 'Blair plans 



Chancellor is compatible with Article 6(1) of tlie ECHR and what consequences ~vo~ i ld  flow 

from tlie Lord Cl~ancellor relinquishing his right to sit as a judge. 

14.4.1 Conzpliazzce zvitlz Article 6(1) 

Although Lord Irvine LC has staunchly defended his right to sit as a judge - arnidst 

growing calls for this practice to end - he actually sits judicially relatively rarely. He sat in 

the Appellate Committee in November 2000,"~ March 1999,~'~ and April 1998.~" The 

arguments against the Lord Chancellor sitting as a judge have been well rehearsed, 

especially after the European Court of Human Rights' adverse ruling in relation to the Bailiff 

of Guernsey (a post which combines judicial functions with legislative and executive ones) in 

McGoizlzell  ZJ U K . ' ~ ~  In a nutshell, the main objection is that an officer who is a member of the 

UK Cabinet, a minister responsible of a major government department, the presiding officer 

of one of the Houses of Parliament, as well as  a party political fundraiser, cannot constitute 

an 'independent and impartial tribunal' for the 'determination of civil rights and obligations' 

and criminal liability within the requirements of Article 6(1) of the ECHR. Using the tests of 

'independence' enumerated by the Strasbourg court in Findlay v UK as a starting point,430 

several potential difficulties with the role of the Lord Chancellor can be highlighted. 

Manner of appointment: Lord Chancellors are party political appointments and hold 

office for reasons of their loyalty to the government of the day. 

Term of office: the Lord Chancellor holds office at the pleasure of the Prime Minister. 

The existence of guarantees against outside influence: the only guarantee against outside 

pressures is a Lord Chancellor's personal integrity.13' The test of Article 6(1) is not , 
however, focused on a subjective understanding of a judge's impartiality, but on that of a 

reasonable onlooker. 

Ministry of Justice in big shake-up of Whitehall' T h e  l i~dependent  20 March 2001; David Faulkner 'Why 
the justice system needs a minister to fight its corner' T h e  Times, Law Section, 12 June 2001. 
42%~i~raY  v Foyle Meats  L f d  [2000] 1 A.C. 51. 
427 DPP v Jones [I9991 2 A.C. 240 

B o d d i i ~ g f o i ~  v Britislz T Y G L ~ Z S ~ O Y ~  Police [I9991 2 A.C. 143. 
429 111 his submission to the Royal Commission on Reform of the House of Lords, Lord Donaldson that 
'the similarity between the position of the Bailiff and the Lord Chancellor is obvious.' 
4"' (1997) 24 E.H.R.R. 221. The case concerned the role of the convening/confirniing officer in a Court 
Martial. 
411 Lord Irvine LC's political f~~ndraising activities led to controversy earlier this year. The Lord 
Chancellor had suggested to lawyers attending a Labour lawyers dinner that they might contribute 
£200 each to the Labour Party. As some of these lawyers would in time be seeking to be made QCs, or 
to be appointed to the bench, there was the unfortunate potential for it to appear that the contribution 
could assist them in their future careers. See: Tom Baldwin and Frances Gibb 'Irvine risks loss of legal 
patronage' Tlze Tinzes, 20 February 2001; Robert Verkaik 'Lord Irvine faces new attack over judicial 
appointments', Tlze bzdepeizde7zt, 13 Marc11 2001. Lord Irvine maintained he had not acted improperly, 
and that, in any event, he was establishing a new Judicial Appointments Commission which would 
have the power to scrutinise the appointments process: H.L. Debs., 21 February 2001, col. 814. 



The appearance of independence: Following the High Court of Justiciary's reasoning in 

Hoekstra v HM Advocate the involvement of the Lord Chancellor in individual hearings 

may taint the entire panel.""? 

Article 6(1) also requires impartiality. Arguably, the nature of the Lord Chancellor's office 

may suggest to a reasonable onlooker that a Lord Chancellor could lack impartiality. Lord 

Irvine accepts that it  would be wrong to sit on cases which give rise to points under the 

Human Rights Act 1998 provisions on right to a fair hearing, but takes the view that there is 

a huge amount of litigation which does not involve the interests of the Executive and he can 

no reason why he should not sit on such cases.'" Despite this reassurance, the Lord 

Chancellor's continuing involvement in judicial business is likely to remain contr~versial.~~" 

14.4.2 Conseqtrelzces o f the  Lord Chancellor. ceasilzg t o  have a judicial vole 

If the Lord Chancellor did cease to have a judicial role, the Senior Law Lords would exercise 

presiding and administrative powers within the Appellate and Judicial Committees (or their 

successor bodies) in their own right, rather than as delegated powers. Reform of the Lord , 

Chancellor's judicial role would also have impacts outside the top courts and several 

constitutional points would need to be addressed. 

Lord Chancellors have a role as protectors of judicial independence, it is said, because they 

may speak in defence of the courts at the heart of the Executive-where necessary, 

reminding their political colleagues of the boundaries between Executive, legislative and 

judicial authority. If the Lord Chancellor is not available to protect judicial independence, it 

may be necessary to consider other mechanisms to secure the courts from political 

interference. Several reform options canvassed elsewhere in this report could assist in the 

task: 

major structural change to create new top level courts with a clear institutional separation 

from both the legislature and the ~xecut ive~~ '  

the creation of a more transparent appointment processes436 

reform of the funding and administration arrangements of the top co~r t s . "~  

432 Hoekstra v H M  Advocate ( N O  3)  (2000) SCCR. 367. In Hoelcstra, the High Court of Justiciary held that 
one of the judges, Lord McCluskey, had made such intemperate statements about the Human Rights 
Act 1998 that he could not be said, on an objective basis, to be impartial. Lord McCluskey's objective 
partiality tainted the other two judges' involved and the appeal was ordered to be reheard before a 
different panel of three judges. 
433 Evidence to Joint Committee on Human Rights, 19 March 2001. 
434 Fellow judges have questioned the role: Lord Steyn, 'The Weakest and Least Dangerous 
Department of Government' [I9971 Public Law 84, 90-1. Advocates are also increasingly inclined to 
challenge the Lord Chancellor's decision to sit, as counsel did (successfully) in Reeves v Conzmissiolzer of 
Police for the Metropolis [2000] 1 A.C. 360. In that case the plaintiff's counsel objected to the Lord 
Chancellor sitting when asked by the clerk if the case could go short in order to enable the Lord 
Chancellor to chair a cabinet committee on one of the hearing days. 
435 See Parts 7-10. 
'3%ee Part 14. 



It is also claimed by some that the post of Lord Chancellor provides a particularly effective 

channel of communication between the toy level courts and the UK government. If 

connection between the Lord Chancellor and the top courts was to cease, or loosen, it may 

therefore be prudent to put in place other formal avenues by which the court could express 

its views on matters such as resources and case load to the Executive (e.g. by the creation of a 

more effective Judges Council in which the top court judges take a leading role) and 

Parliament (e.g. the laying of an annual report before Parliament and periodic attendance at 

committee hearings) .13' 

14.5 Reform of the office of Senior Law Lord 

The same criticisms may be made of the appointment process for Senior Law Lords as are 

made of that for appointing Law Lords generally."9 In essence, these are that the process 

lacks sufficient transparency and is subject to an inappropriate degree of Executive control. 

The manner of, and reasons for, Lord Bingham's appointment as Senior Law Lord in April 
440 - 2000 was subject to some comment in the press not all of it well-informed. What is clear, 

however, is that as part of any thorough-going reform to the UK's top courts, consideration 

ought to be given to the office of Senior Law Lord, especially the method of appointment. 

Three options can be considered. 

One is for the appointment process for the senior judge to continue to be the same as that for 

other judges of court.'41 This is the case in Australia, Canada and the USA. Under this 

model, a judge not previously a member of the court could be appointed directly to the office 

of senior judge. 

A second model would be for the judges of the top court to elect one of their number to be 

the presiding judge for a fixed term of several years (a practice used by the Spanish Tribu~zal 

Constifz!cional). While it may be essential to have some political input in the seiection of the 

judges to the court, arguably it is more appropriate to leave the decision as to who should 

lead the court to the court. This would enhance the institution's independence and 

autonomy,442 and also enhance the position of the senior judge as he or she would have the 

explicit endorsement of their colleagues. 

'" See Part 17 below. 
"' See Part 3. 
"'see Part 13 for suggestions a s  to how this process might itself be reformed. 
440 See e.g. John Griffith, 'How the Government is compromising the judges' Tlze Daily Telegraplz, 23 
April 2001 (Professor Griffith appeared to be unaware of the 1984 change of practice discussed in para. 
14.2 above). See also Hugo Young, 'Politicised judges may now learn to keep out of politics: Irvine is 
reshuffling judges at the top and playing kingmaker', Tlze Guardinn, 20 April 2001. 
'41 See Part 13. 
'" See Part 3. 



Thirdly, the post of senior judge could be held in turn by judges appointed from the UK's 

three legal systern~."~ 1n Canada, the post of Chief Justice has alternated between a Justice 

from Quebec and one from the rest of Canada. Rotation would, however, be contrary to the 

rationale elaborated by Lord Diplock in 1984 that the position of senior judge requires special 

skills, and so should be determined by seeking a candidate with those skills, regardless of for 

instance, which UK legal system he or she comes from, or how long he or she has been a 

member of the court. 

''2 suggestion made by Lord Dol~aldson of Lymington 111 his evidence to the Royal Commission on 
Reform of the House of Lords. 



15 Selecting panels to hear cases 

15.1 Introduction 

The Appellate Committee deals with most cases in panels of five; in cases of exceptional 

importance, seven judges will take part. The Judicial Committee sits as three when dealing 

with professional registration appeals and five for other matters. Determination of petitions 

for leave to appeal and interloc~ltory matters are also dealt with by an Appeal Coinmittee of 

three.444 

The Clerk of the Appellate Committee and the Registrar of the Privy Co~mcil prepare, a term 

in advance, a draft programme for cases to be heard in both Committees. This draft is 

submitted to the Senior Law Lord and the deputy Senior Law Lord who, in due course, meet 

with the Clerk and Registrar to finalise programme for the following term.445 The heart of the 

system is that there is exercise of discretion as to which judges will sit on which cases. In 
total, 27 judges are qualified to sit as a member of the Appellate CommitteeM6 and over 60 are 

eligib!e to sit in the judicial ~ c m ~ n i t t e e . ~ ' ~  

The senior judges1 discretion results from two features of the UK top courts: they are not 

courts of fixed membership; and flowing from the lack of a fixed membership, the UK's top 

courts necessarily sit in panels of less than the total number of jcdges eligible to sit - i.e., 

they do not sit en balzc. These arrangements are in contrast with some other top courts. In the 

US Supreme Court, for example, the court has a fixed membership of the eight Associate 

Justices and a Chief Justice and all Justices take part in all cases. No judges are called in from 

outside the court on an ad hoc basis; within the court, nobody has a discretionary power to 

select which judges will hear which cases. 

Two features of the way panels are selected have been the subject of criticism: the fact that 

there is a discretion to decide which of the Law Lords hears a particular case; and also that, 

in a minority of cases, discretion is exercised to bring in ad hoc judges. The pros and cons of 

the current' system will be surveyed before three options for reform are considered, which 

are: 

a modified version of the existing discretionary system 

a 'twin court', with two chambers of fixed membership 

the court sitting en banc. 

444 See Part 2 above. 
445 See para. 14.3 above. 
446 As at 6 June 2000 (when the House of Lords Judicial Business website list was last updated). 
According to that list, two members of the House, Lord Goff of Cl~ieveley and Lord Cooke of 
Thorndon, will reach the age of 75 during 2001 and so be disqualified from hearing appeals. 
447 For an account of the total melnbership of each court, see para. 2.1.4 (the Appellate Committee) and 
para. 2.2.3 (the Judicial Committee). 



15.2 Justifications for the current system 

The present system of selecting panels may be justified on several grounds. First, the process 

is not, in essence, any different from the listing process in other UK courts. For instance, 

someone starting a claim in England & Wales in the High Court will have the case allocated 

for trial to one of 72 puisne judges in the Queen's Bench Division; if there is an appeal to the 

Court of Appeal, a panel of three of the 36 Lords Justices of Appeal will be selected. The 

nature of the discretion being exercised in listing appeals for the Appellate and Judicial 

Committees is not appreciably different in kind or extent than that exercised at other stages 

of the trial and appeal process. 

Secondly, the discretion inherent in the present system enables the Appellate and Judicial 

Committees to dispatch their caseload with a reasonable degree of efficiency.'" Changes to 

the system which reduce the number of judges, and consequently 'judge hours' available, 

risks significantly diminishing the capacity of the court. The ability of the Senior Law Lord 

to call upon ad hoc judges is especially important at times when Law Lords are away from 

the court conducting major public 

A third advantage of the current listing arrangements is that they enable the territorial 

composition and fields of expertise of a panel to be fine-tuned. Thus, in the important 

devolution case of Brozvn v S to f t  (Proctrrntor Fiscal, D~.r~zfen?zline),'~" the panel of five iornung 

the Judicial Committee on that occasion included three members knowledgeable about Scots 

criminal law as the Rt. Hon Ian Kirkwood (Lord Kirkwood), a senior Scottish judge, joined 

the two Scottish Law ~ords.*" 

Finally, the fact that senior judges from legal systems outside the UK (in particular New 

Zealand) sit on the Judicial Committee allows those jurisdictions to contribute in kind to the 

cost of running what is their court of final appeal. The practice may also facilitate the sharing 

of legal ideas between judges from different  jurisdiction^.^^' 

15.3 Criticisms of the current arrangements 

Even though, on the grounds listed above, benefits flow from the existing system of listing, 

critics argue that current arrangements are unacceptable. 

44R e.g. retired Court of Appeal judges may be called in to form a panel to hear professional registration 
appeals and senior judges froin the overseas jurisdictions may spend time 111 London sitting on the 
Judicial Committee. Flexibility of membership in the House of Lords was important when a newly 
constituted Appellate Committee had to be formed to hear the second Pinochet appeal. 
149 See para. 16.2 below. 
450 [2001] 2 W.L.R. 817. 
451 On the problem of ensuring expertise across fields of Iaw, see further para. 12.2.2 above. 
452 Judges from overseas may sit on any case heard by the Judicial Committee, except 'devolution 
issues' from which they are barred by the devolution Acts. 



15.3.1 Lack of t ransparency  

The current arrangements are arguably less than ideal simply because of their opaqueness 

about who may be called upon to sit, which results in a lack of transparency in the operation 

of the co~~r t s .~ . '~  

Also of concern is the fact that that the exercise of discretion to choose membership of panels 

to hear particular appeals includes a power intentionally or unintentionally to influence 

outcomes. The Pil.zoclzet cases provided a stark example of the latter: had the composition of 

the first panel been different, neither of the two subsequent cases might ever have ari~en."~ 

Those cases, however, only reveal a fact known by all lawyers - who one gets on the bench 

has an influence on how a case is decided. History reveals that the power has in the past 

been used intentionally to manipulate the results of cases.455 

15.3.3 A d  lzoc jtrdges 

The selection of ad hoc judges, paid on a daily basis, to join the Law Lords on particular 

panels raises a possible argument under Article 6(1) of the ECHR. Arguably, judges from 

lower courts, retired UK judges and judges from other Commonwealth jurisdictions called 

to sit in the Appellate and Judicial Committees on a case by case basis lack sufficient formal 

'independence' because, while secure in their position in respect of the particular case they 

are called in to hear, they have no tenure in the Judicial or Appellate Committee, let alone 

security of tenure, beyond the case in hand. 

The temporary nature of these judges' position may be compared to that of temporary 

sheriffs in Scotland, considered by the High Court of Justiciary in Starrs v R U X ~ O I ~ . " ~  The 

concern with temporary sheriffs was the possibility that an onlooker might think that they 

would tailor their judgments with an eye to being reappointed by the Lord Advocate. The 

question in relation to ad hoc judges in the Appellate and Judicial Committees is whether an 

appearance may be given to a bystander that an ad hoc judge from an intermediate court of 

appeal would give judgment in a way intended to advance his career, or a retired judge in 

the hope of further ad hoc appointments. 

451 See Part 2. 
454 See David Robertson's plea for 'the need for a full court': 'The House of Lords as a Political and 
Constitutional Court: Lessons from the Pinochet Case', ch. 6 in D. Woodhouse (ed.), T h e  Pilzochet Case: 
a Legal aizd Co~zstitutional Analysis (Oxford: Hart, 2000), pp. 36-40. 
155 See Diana Woodhouse, Tlze Office ofLord Chaizcellor (Oxford: Hart, 2001), pp. 120-121, quoting in part 
Robert Stevens: 'Halsbury (1895-1905) who wanted to see the power of trade unions reduced, sought 
to manipulate the composition of judicial panels to secure these ends, a strategy which proved 
effective when the House of Lords held that unions could be sued for losses arising from a strike, 
while the "careful selection" of panels by Lorebum (1905-12) "helped to return some powers to the 
dominion government in Canadian appeals and in English appeals ensured that the courts would 
abandon attempts to interfere directly with policy decisions by the Executive. . . . Moreover, evidence 
suggests that Haldane, Sankey and Hailsham "all chose their Privy Council panels in order to further 
their own particular concerns about the dominion"'. 
"'" 2000 S.L.T. 42. 



15.4 Options for reform 

Three main options for the future can be identified. The first may possibly be suitable for use 

in the Appellate and Judicial Co~nrnittees as they currently exist; the other two suggestions 

are intended in the event of major structural reform to the UK's toy level courts. 

15.4.1 A ~~zodi f ied  uersion of the curre~zt syster~z 

One method for addressing the criticisms while keeping the essence of the existing 

arrangements would be to restrict the scope of discretion at the listing stage by removing the 

eligibility of ad hoc judges to be chosen. If the selection process was merely to form panels 

of five from permutations of the twelve Law Lords, the task would be no different from that 

of any listing exercise in other UK appeal courts. The appeals in wluc.11 ad hoc judges are 

most used - overseas appeals and professional registration appeals in the Judicial 

Committee - are likely to diminish in number.457 The main drawbacks with this model are 

that it would lead to a loss of flexibility in listing arrangements and would make calling in 

additional expertise in areas such as Scots criminal law impossible. 

15.4.2 A 'tzuin' court 

A second possible model draws inspiration from the German Bz~izdesve~f~ssz~ngsgevichf which 

sits in two distinct chambers. Judges are appointed specifically to one or the other chamber 

and each chamber has a distinct jurisdiction. The conception is of a 'twin' court, each 

independent chamber having equal status and being 'the court'. In exceptional cases, a 

matter may be decided by both chambers sitting together in a plenum. 

A twin court model would be particularly suitable in the UK to accommodate appellate 

specialism in public law, criminal law and devolution issues (the jurisdiction of one 

chamber) and civil matters (the other ~hamber).~" Each chamber could have, say, seven 

judges. Plenary sessions could be called to deal with important cases, the subject matter of 

which cut across the two chambers.459 One possible disadvantage flowing from the fact that 

judges of different chambers would not sit together is that it may diminish the collegiality of 

the court as a whole and create less sense of a single institutional identity. 

15.4.3 A silzgle court sitting en banc. 

In this model, like the US Supreme Court, all judges of the court would sit and determine all 

cases. Such an arrangement would have the advantage of a high degree of transparency. It 

could also be used for each of the structural reform models outlined earlier in the report: a 

single supreme a constitutional court and a companion court? and a UK court of 

justi~e."~ However, this option has the potentially significant disadvantage that, unless the 

'" See Part 11. 
45R See Part 10. 
459 See para. 10.5 above. 
4h" Part 8. 
4hl Part 9. 
'" Part 10. 



courts radically altered their working methods - for example, by restricting the length of 

oral argument and employing more judicial assistants - it would be able to hear far fewer 

cases than the Appellate and Judicial Committees do at present. 



16 Extra-judicial functions 

7 6.1 Introduction 

Hearing and determining cases is the primary duty of judges."' In the UK, the Law Lords 

may also have important roles outside the courtroom: they are members of the House of 

Lords and may choose to take part in its legislative and scrutiny work; 464 some have also 

chaired major public inquiries. The questions arise whetl~er the Law Lords' involvement in 

these two activities is compatible with the: 

independence required of them as judges of the UK's highest courts, and 

top courts' ability to efficiently dispatch their business. 

16.2 The Law Lords in Parliament 

Each of the three options for major structural change discussed earlier in this report - a UK 

supreme a constitutional court and a companion court,466 and a UK court of justice46T 

- have as one of their principal justifications the benefits of separating judges of the UK1s 

top level court from the UK Parliament. As with many other features of the current 

arrangements, however, the benefits of such reform are not universally acknowledged. 

Although Law Lords are appointed primarily for the purpose of hearing and determining 

appeals, they may also take part in the other work of the House in the following ways. 

Speaking in debates, proposing bills (in particular Law Reform bills prepared by the Law 

Commission) and voting in divisions. 

Chairing committees of the House, e.g. sub-committee E of the European Committee and 

the Consolidation Bills Joint Committee. 

Sitting with lay peers on the Committee for 

463 Soine senior judges also have important administrative functions as president of their court (see 
Part 14 above) and as head of the judiciary (e.g. the Chief Justice of the US). 
464 Section 6 of the Appellate Jurisdiction Act 1876 reads in part: 

'For the purposes of aiding the House in the hearing and determining of appeals, Her 
Majesty may . . . by letters patent appoint . . . qualified persons to be Lords of Appeal in 
Ordinary . . . Every Lord of Appeal in Ordinary, unless he is otherwise entitled to sit as a 
member of the House of Lords, shall by virtue and according to the date of his 
appointment be entitled during his life to rank as a Baron . . . and shall . . . be entitled to a 
writ of summons to attend, and sit and vote in the House of Lords;. . .' 

465 Part 8. 
466 Part 9. 
4" Part 10. 
4 68 See para. 2.1 above. 



Some of the Law Lords have decided not to take part in legislative b~siness.~" Recently, the 

arguments against the Law Lords' involvement in legislative business have become focused 

on the requiren~ents of Article 6(1)."' The potential for the dual role to give rise to such a 

legal challenge was noted by the Senior Law Lord in oral evidence to the Joint Committee on 

Human ~ights." '  The emphasis now placed on the requirements of Article 6(1) should not, 

however, lead us to overlook other broader constitutional principles which make the Law 

Lords' extra-judicial roles inside and outside the House difficult ones.472 

The Law Lords' presence in the legislature was considered by the Royal Commission on 

Reform of the House of Lords, though from the perspective of what would be best for the 

House of Lords as a legislature, rather than what would be best for the Appellate Committee 

as a top In h s  evidence to the Royal Commission, Lord Wilberforce argued that the 

presence in the House as entirely beneficial and that there was not 'the beginning of a case 

for separating off the Law Lords' from the House of Lords. Contrary arguments were put to 

the Royal Commission by JUSTICE, which concluded its evidence by stating: 

The nature of much of the work of the judiciary increasingly interacts with 
poiiticai and legislative decisions, and has become higher in its public profile. It 
calls for a wider and clearer separation of the functions and powers of the 
judiciary from the other branches of government. Where judges have this 
greatly increased role it is surely wrong in principle that they should continue 
to serve as ~egislatoi-s.474 

The Royal Corn~nission did not accept this and recommended that in the new House of 

Lords the Law Lords should 'continue to be ex officio  member^'."^ But focusing on the needs 

of the House of Lords as a legislature, the Royal Commission did not address the 

implications of the decision in McGonrzeIl v UK for the Law Lords, noting the decision as of 

relevance only to the position of the Lord Chancellor. It did, however, note the potential for 

overly partisan interventions by the Law Lords in legislative matters to call into question the 

appropriateness of a Law Lord sitting in any subsequent case involving the statute in respect 

of which he had had some legislative involvement. In a recommendation which encourages 

greater transparency, the Royal Commission suggested that the Law Lords clarify the basis 

4h' Lord Steyn, Lord Saville, and Lord Phillips. 
470 For more detailed discussion, see Cornes, 'McGolzlzell v UK, the Lord Chancellor and the Law Lords' 
[2000] Public Law 166. 
471 See para. 5.3.3 above. 
472 See Sir David Williams, 'Bias; the Judges and the Separation of Powers' [2000] Ptiblic Lazo 45. 
473 See Russell and Cornes, 'The Royal Commission on Reform of the House of Lords: a House for the 
Future?' (2001j 82 Modern Law Xeviezo 92-95. 
174 

JUSTICE, 'The Judicial Functions of the House of Lords: written evidence to the Royal Commission on 
the Reform of the House of Lords' (May 1999), para. 21. 
"9 Ho~rsefor the Future, Cm. 4534 (London: HMSO, 2000), ch. 9. 



on which they would take part in legislative matters. The Law Lords have now acted on that 

Lord Bingham of Cornhill: My Lords, with the leave of the House, before the 
reports froin the Appellate Conunittees are considered, I should like to make a 
Statement on Recommendation 59 of tlie Royal Commission on the Reform of 
the House of Lords. That recoinmendation is that: 

'The Lords of Appeal should set out in writing and publisli a statement of the 
principles which they intend to observe when participating in debates and 
votes in the second chamber and when considering their eligibility to sit on 
related cases.' 

I sliould tell tlie House that my noble and learned friends have considered this 
recommendation and have agreed on the terms of a Statement to give effect to 
it. I will now read the Statement which has been agreed by all the Lords of 
Appeal in Ordinary: 

'General Principles 

As full members of the House of Lords the Lords of Appeal in Ordinary have a 
right to participate 11-1 tlie business of the House. However, mindful of their 
judicial role they consider themselves bound by two general principles when 
deciding whether to participate in a particular matter, or to vote: first, the Lords 
of Appeal in Ordinary do not think it appropriate to engage in matters where 
there is a strong element of party political controversy; and secondly the Lords 
of Appeal 111 Ordinary bear in mind that they might render themselves 
ineligible to sit judicially if they were to express an opinion on a matter which 
might later be rele\.ant to an appeal to the House. 

The Lords of Appeal hi Ordinary will continue to be guided by these broad 
principles. They stress that it is impossible to frame rules which cover every 
eventuality. In the end it must be for the judgment of each individual Lord of 
Appeal to decide how to conduct himself in any particular situation. 

Eligibility 

In deciding who is eligible to sit on an appeal, the Lords of Appeal agree to be 
guided by the same principles as apply to all judges. These principles were 
restated by the Court of Appeal in the case of Locabail (UK) Ltd v. Bayfield 
Properties Ltd and others aizdfotir other actiolzs [ZOO0 1 All E.R. 65 (CA)].' 

My Lords, that concludes the Statement. I recognise, of course, that this is a 
subject on which noble Lords may wish to express a view, but I hope that the 
House will agree that it would not be appropriate to enter into a debate now, at 
a judicial sitting. What I have done is to report to the House what the Lords of 
Appeal in Ordinary have agreed. If any noble Lord wishes to explore the matter 
further, then I am sure that a debate can be arranged through the usual 
channels. 

It remains true that the only certain way of avoiding any doubt about the independence and 

impartiality of the top courts, and ensuring that the Law Lords' time is devoted to their 

"' HL Deb vo1614 col 419 22 June 2000. The extent to which other Law Lords (e.g. retired Lords of 
Appeal, or Peers holding high judicial office) who may sit on appeals will observe these principles is 
not indicated. The Lord Chancellor has indicated he would also observe the statement made by the 
Lords of Appeal in Ordinary; HL Deb vol. 614, col. WA163,7 July 2000. 



primary task, that of being a judge, is for them to cease their involvement in legislative 

matters. 

If at some future time the Law Lords were no longer members of the House of Lords, the 

avenues for communication between the top court and Parliament, which their presence 

currently provides, could be replaced in other ways - suc11 as appearances before an 

appropriate parliamentary committee or the laying before Parliament of an annual report on 

the work of the court."' Parliamentary involvement in the appointment of the UK's most 

senior judges would also foster an institutional link between the court and the legi~lature.~~' 

16.3 Public inquiries 

Over the past few years, Law Lords have, at the request of the Government, taken on the 

onerous task of chairing major public inquiries into controversial, politically sensitive 

matters. Lord Saville's on-going inquiry into shootings in Northern Ireland in January 1972 

('Bloody Sunday') is predicted to be the most expensive public inquiry ever held in the UK, 

with costs estimated at £100111; it has gathered statements from more 1,500 witnesses. Lord , 

Phiilips was chairman of the BSE Inquiry, and completed a 16 volume report to ministers in 

October 2000."' Before appointment as a Law Lord, Lord Scott chaired the 'Arms to Iraq' 

inquiry which reported, in five volumes, in 1996.""0wo distinct problems may arise from 

the LISP of Law Lords to chair inquiries. 

16.3.1 I~zterfere~zce zoith the efliciency of tlze top  courts 

A Law Lord chairing an inquiry is not available to sit judicially. While this may not have 

been a problem in the past, it now is."' Simply from the point of view of ensuring that the 

top courts can fulfil their primary function of hearing and deciding cases, if the government 

decides to keep making use of the Law Lords for inquiry work then the total number of Law 

Lords may have to be increased. 

16.3.2 Separation of powers 

Having any judge chair an inquiry into a matter of controversy has the potential to blur 

boundaries between the Executive and the judiciary. Commentators have argued that 'there 

is certainly a strong case for holding that judicial inquiries should be used sparingly and 

selectively'.4s2 The case is even stronger where a proposed chairman is a Law Lord. 

477 See para. 3.3.2 above. 
47R See para. 13.2 above. 
179 Lord Pl~illips of Worth Matravers, June Bridgeman, Malcolm Ferguson-Smith, BSE Inquiry, 1999- 
2000, H.C. 887. 
4R0 Report of the Inquiry into the Export of Defence Equipment and Dual-Use Goods to Iraq and 
Related Prosecutions, 1995-95, H.C. 115. 
dR1 See also David Bamber 'Justice delayed by shortage of law lords', Tlze Sunday Telegraph, 6 January 
2000. 
481 Gavin Drewry, 'Judicial Inquiries and Public Reassurance' [I9961 PtiOlic Lnw 368, 371-72 (writing in 
particular of the Arms to Iraq inquiry). 



In Australia, a series of cases have provided guidance as to when federal judges may be 

used for other than judicial business. The general trend of these cases has been to 

progressively restrict the ability of judges to undertake functions other than their judicial 

duties. Justice McHugl~ in G~ol lo  v Po1171er states: 

The persona designata exception to the Boilennnkers' principle, must.. . give way 
when the exercise of non-judicial functions impairs a federal judges ability to 
perform judicial functions or when it would give rise to a reasonable doubt as 
to the independence or impartiality of a federal judge. . . . As the Supreme Court 
of the United States pointed out in Mistretta v United States [488 US 361 at 
407(1989)], 'The legitimacy of the Judicial Branch ultimately depends upon its 
reputation for impartiality and non-partisanship. That reputation may not be 
borrowed by the political Branches to cloak their work in the neutral colors of 
judicial a~t ion."~ 

There is also the unfortunate potential for the judge carrying out such inquiries to be 

judicially reviewed, raising the potential for the public to be presented with the spectacle of a 

Law Lord being found, in colloquial terms, to have 'made a mistake' or acted unfairly.48J The 

sl-lbject matter of an inquiry cculd also form the basis for subsequent litigation in w-hich the ' 

Law Lords may be called upon to hear an appeal. Insofar as judges are best placed to chair 

complex public inquiries, there is a strong case for avoiding the use of Law Lords. Law . 

Lords are not in any event the only individuals who are considered able to carry out public 

inquiries: use is also comrnonly made of lower level appellate judges, retired civil servants 

and senior  academic^."'^ 

487 Grollo v Pnlnzer (1995) 184 Coinnzonzuenlflz Lnzv Reports 348, 377. Justice McHugh dissented from the 
application in that case of the relevant rule. It does remain open for federal judges to be appointed to, 
for instance, commissions of inquiry, so long as they operate in an appropriately judicial manner. 
However, our impression in the course of research interviews in Australia was that this would now be 
a rare occurrence. 
484 As occurred early in the life of the Saville inquiry: see Brigid Hadfield, 'R v Lord Saville of Nezudigate, 
ex parte alzorzyr~~ot~s soldiers: What is the Purpose of a Tribunal of Inquiry?' [I9991 Public Lnzu 663. 
485 See e.g. Lord Cullen's inquiry into the Ladbroke Grove rail crash (see ww.hse.gov.uk/index.htm) 
and Professor Ian Kennedy's inquiry into deaths of children during heart surgery at the Bristol Royal 
Infirmary. 



17 Caseload and resources 

17.1 A court under pressure 

The final part of the report turns to consider briefly questions relating to caseload. In 2000, 

the Appellate Committee, was a court under considerable pressure: 

The backlog of appeals awaiting determination has grown to 94 (including 19 
awaiting judgment). This backlog can only be reduced when both Appellate 
Committees sit at once, something rarely possible as the ten available Lords of 
Appeal in Ordinary sit daily in both the Judicial Committee of the Privy 
Council and the Appellate C~inmittee.~ '~ 

The number of cases awaiting determination at the end of the 1996-1998 years were: 1996 

(66), 1997 (53), 1998 (66). 

The Human Rights Act and devolution statutes were introduced into these circumstances. 

Predictions of their likely quantitative impact varied. A year before the coming into force of ' 

the Human Rights Act 1998,"' the then Senior Law Lord, Lord Browne-Wilkinson, told TIze 

Ti1.7zes: 

With the Human Rights Act just around the corner, and devolution appeals . . . 
there will be a crisis of judge-power. 'We will see a doubling of our workload. 
And nobody has worked out how we are going to find the judge-power to deal 
with it all'.48R 

At about the same time, in written evidence to the Royal Commission on Reform of the 

House of Lords, Lord Wilberforce said of the Human fights Act that 'a reasonable guess is 

that it may give rise to a large number cf challenges in the coirrts - a logistical problem no 

doubt (but we may recall that on VAT the prognoses was spectacularly wrong)'. The 

tentative evidence so far suggests that the quantitative impact of Convention rights on 

caseload is less than some predicted. 

17.2 Impact of Convention rights since October 2000 

One of the clearest recent statements from official sources of the actual impact of the Human 

Rights Act appears in evidence to the parliamentary Joint Committee on Human Rights by 

the Lord Chancellor and the then Attorney-General in March 2001. In a memorandum, the 

Lord Chancellor outline the current situation in England & 

486 House of Lords Aiu~ual  Report 1998-1999. 
487 The main parts of the Act came into force on 2 October 2000. 
4SR Interview with Frances Gibb, The Tinzes, Law Section, 19 October 1999. 
'"Joint Committee on Human Rights, Minlifes of Evidence, 19 March 2001. 



There has been some extra workload, in particular in the higher courts, but 
there has been no significant impact on the length or complexity of hearings 
and no significant increase in outstanding cases at any level of the system. I 
believe that this smooth transition has not been due to chance but the result of 
the two years of careful preparation by both Government and the courts. P[ In 
response to the Committee's specific questions, when new legislation is 
introduced, there can be a time lag before any significant impact as 
practitioners assess the early case law7 and consider how best to use it. This may 
be the reason why use of the Act has been limited so far, in particular in the 
courts of first instance. In addition to this, the requirements of section 22(4) of 
the Act mean that it is only possible to challenge the actions of public 
authorities in new proceedings where the action that is being challenged took 
place on or after 2 October 2000. Such claims will therefore inevitably take some 
time to feed into the system. It may well be therefore that work will increase in 
the future. What is clear, however, is that the court system is managing the 
current workload extremely effectively and is well placed to deal with any 
future increase, if that transpires. P[ In the county courts and High Court, 76 
claims for damages have been issued in the first quarter that have relied alone 
on a Convention point. In comparison, some 467,000 civil claims have been 
issued in the same period. The Administrative Court reports that there have 
been less than a dozen issues in judicial review that could be termed new. 

The Lord Chancellor went on to explain in his memorandum that: 

I was also particularly concerned to ensure that the higher courts were as 
prepared as possible for implementation of the Act so that they were able to 
hear important cases as quickly as possible without undue impact on other 
workload. For example, Sir Jeffrey Bowman conducted Reviews of the Court of 
Appeal (Civil Division) and Crown Office List (now the Administrative Court). 
Recommendations from these Reviews were implemented prior to 
implementation of the Act to simplify procedures and to enable the Courts to 
deploy their resources more flexibly. Administrative Court sittings were 
doubied in the run up to the Summer vacation and as a result the number of 
outstanding judicial review cases has been considerably reduced. 

What is perhaps striking is that while the High Court and Court of Appeal in England & 

Wales were being prepared in this way, Lord Browne-Wilkinson was, apparently, left to 

express his anxieties about the capacity of the Appellate and Judicial Committee to a Tinzes 

journalist. 

In relation to criminal trials and appeals in England & Wales, the then Attorney-General, 

Lord Williams of Mostyn Qc, told the Joint Committee on Human Rights that:490 

A number of authoritative judgments have already been handed down by the 
senior judiciary or are awaited shortly on major ECHR issues. I believe that this 
has been possible because of a combination of the mechanisms within the 
higher courts themselves to spot issues needing early resolution, and the work 

4911 Joint Committee on Human Rights, Minutes of Evidence, 19 March 2001, 'Memorandum from the 
Attorney-General'. 



of the ECHR Fast Track  group["^. These judgments will in turn inform the 
approach of the Magistrates' and Crown Courts to ECHR arguments. 

In questioning by members of the Joint Committee, Sir Patrick Cormack MP asked whether 

the Lord Chancellor and the Attorney-General about the prophesy that the courts would be 

swamped, which has not happened, and whether they expected the position to remain 

constant or for there to be a steady increase in cases: 

(Loud lrvinc of Laiug) 1 do not really know. I am a little surprised that there has 
been such a small, extra input so far. I expect that as the Act beds down, as 
lawyers become more familiar with it, there will be something of an increase 
above the present level but nothing that the system is not geared up to 
accommodate. 

49. You almost anticipate my next question. You do not think contingency plans 
as such are necessary? 

(Loud Iuvine of Lairg) Contingency plans have been made. 

Could you elaborate a little? 

(Loud Irvine of Laiug) Yes, certainly. Provision has been made in my own budget 
for extra court sitting time and extra provision of legal aid funds in Human 
Rights Act related cases. I believe that that provision will prove sufficient for 
any increase in business that results. The notion of chaos in the courts is 
absolute nonsense. In fact, the speed of the system is increasing regardless of 
the Human Rights Act business. Let me elaborate that slightly. There are 
scarcely any cases, either civil or criminal, which are exclusively attributable to 
the Human Rights Act. What the Human Rights Act does typically is provide 
additional points of argument in cases that would in any event be brought 
forward. 

51. We do not have a swamping of cases; we do have contingency plans; and 
yet you also said that you were somewhat surprised that there had not been 
more use made. Could you elaborate on that a little? 

(Loud Irvilze of Laiug) Not really, because I thought that there would be more. It is 
purely subjective. So far, I have been proved to be wrong. 

In what particular areas would you have expected more? 

(Lord Ivvine of Laiug) The area where typically we might have expected more 
would have been in the area of the criminal law in relation to Article 6. I am not 
saying that there has not been increased business. The Attorney would be able 
to illustrate from his experience new points that are being taken which the 
Crown Prosecution Service must deal with, but all I am saying - and this is not 
a science - is that I am pleasantly surprised that the volume of new business is 

491 See Lord William's written evidence, para. 1.6: 'This comprises a small group of prosecutors from 
the CPS, DTI and HM Customs and Excise together with an observer from the Lord Chancellor's 
Department, who meet weekly with lawyers at the Legal Secretariat. The Group seeks to identify 
rulings or issues with wide implications for the administration of criminal justice, and which need to 
be resolved speedily to clarify the correct approach to the law. Where the ruling is subject to one of the 
available appeal, routes, the Group recornmends to the appropriate court authorities that the case 
should be fast tracked, giving reasons. The ultimate decision as to when to list such cases however 
remains firmly for the judicial authorities.' 



not quite as great as was anticipated, but I enter the precaution: we are a very 
short time in froin ilnplelnentation and Inore work may emerge. The notion of 
chaos in the courts and that the heavens would fall in was ever false and the 
prophets of doom have already been proved false and will continue to be. [. . .] 

17.3 Comments on future impact of Convention right cases 

Clearly, further research ~ ~ o r k  is required on the actual and potential impact on the 

Appellate and Judicial Coininittees of appeals raising points of lam7 on Convention 

In the mean time, several tentative predictions may be made. 

First, the pressure of caseload will continue to be an important 'fuel' for reform of the 

Appellate and Judicial  committee^'^" though not necessarily a decisive one. Other issues, 

including concerns about constitutional principle and Article 6(1) of the ECHR, are likely to 

be as significant in forthcoming debates. 

Secondly, the balance of subject matter within the Appellate and Judicial Committee's 

caseload is likely to change as they hear more criminal appeals. Ln England & Wales and 

Northern Ireland, Convention rights under the Human Rights Act are most likely to arise in ' 

the context of prosecutions. In Scotland, such questions are 'devolution issues', for which 

the court of final appeal is the Judicial Committee. There will therefore be a growing need for 

the Appellate and Judicial Committees to have expertise in the field of criminal law - an 

area in which, in the past, commentators have found them lacking."' 

Thirdly, it is to be expected that a significant proportion of Convention rights points of law 

will emerge in the course of public law litigation, especially judicial review, though there is a 

need for caution here. Sunkin commenting on the effect of the Human Rights Act so far on 

claims for judicial review in England & Wales notes: 

The main point is that during this early period at least, human rights issues 
appear to have been raised as additional claims in the types of judicial review 
case that were being brought prior to the Act rather then in a new species of 
public law litigation. So far as one can discern from these figures, the Human 
Rights Act appears not yet to have opened up major new areas of judicial 
review challenge.475 

Also noting, however, that there has been an ethos of restraint encouraged by the judges in 

respect of use of Human Rights Act arguments, Sunkin ends with a cautionary 'we shall 

have to wait and see whether this self-restraint [by counsel]  continue^'.^'^ The Lord 

492 A research project at the Human Rights Act Research Unit of King's College London is carrying out 
a study for the Home Office on the qualitative aspects of reported judgments raising Convention 
rights. 
493 See Part 5 above. 
494 See Part 13 above. 
"' Maurice Sunkin, 'Trends in Judicial Review and the Human Rights Act' July-September (2001) 
Pzdblic Money a i~d  Ma1zageine1zf 1, 4. 
496 p. 4. 



Chancellor's Department, analysing cases in the Administrative Court between October 2000 

and 31 January 2001, say that 'there have been less than a dozen issues that could be termed 

"new"'.'97 

Contrary to popular belief, public law and constitutional law matters have not, in the recent 

past, been a significant proportion of the Law Lords' work. Examining over 350 judgments 

handed down between November 1996 and November 1999,~~~ ~ 7 e  found that the Appellate 

Committee dealt with only a handful of appeals explicitly concerned with fundamental 

rights - of suspects of crime4" and of convicted persons,s00 freedom of assembly,"' freedom 

of expression,"' liberty of the per~on,"~ and religious discrimination."' Even adopting a 

broader conception to include rights of asylum seekers, immigration law, sex discrimination 

and appeals about welfare benefits and public services, the Appellate Committee's case load 

of constitutional questions is not large in comparison to other subject categories. Nor is the 

proportion of Judicial Committee appeals on questions arising under codified constitutions 

in several overseas jurisdictions great."' As with criminal law, there is therefore likely to be 

an increased need for expertise in public law in the UK's top level courts. 

Elsewhere in this report, a number of options for re-aligning expertise have been suggested: , 

a specialist constitutional court;s06 new criteria for judicial appointments;507 and, somewhat 

problematically, the use of ad hoc judges."' Alongside concerns about coping with caseload, 

constitutional principle and Article 6(1) of the ECHR, the need for specialism is likely to be 

an important fuel for reform. 

497 Lord Chancellor's Department, Hunzan Rights Act 1998: a statistical update (available on line at 
www.lcd.gov.uk). 
498 On this aspect of the study, see Le Sueur and Cornes, 'What do the top courts do?' (2000) 53 Current 
Legal Problenzs 53. 
4Y' R. v DPP, ex p. Kebelene [2000] 2 A.C. 326; R. v Chief Coizsfable of the Royal Ulster Corzstabulary, ex p. 
Begley [I9971 1 W.L.R. 1475; O'Hara v Chief Coizstable oftlze Royal Ulster Constabulary [I9971 A.C. 286. 
500 R. v Secretary of Statefor tlze Hoiize Departi~zeizt, ex p. Piersoiz [I9981 A.C. 539 (to increase a tariff fixed 
was contrary to the fundamental principle of not retrospectively increasing lawful sentences); R. v 
Secretary of Statefor tlze Hoiize Deparfnzent, ex p. Veizables [I9981 A.C. 407. 
SO1 R. v Clzief Coilstlrble of Stlssex, ex p. bztenzatioizal Trader's Ferry Ltd [I9991 2 A.C. 418; DPP v Jones 
(Maygoref) [I9991 2 A.C. 240. 
'"' Reyizolds v Tiines Nezuspapers Ltd [I9991 3 W.L.R. 1010. 

R. v Bourr~ewood Coi11~iz~~izity and Meiztal Health NHS Trust, ex p. L [I9991 1 A.C. 458; K v Craig 1999 
S.C. (H.L.) 1. 
504 Kelly v Nortlienz Ireland Hozlsiizg Executive I19991 1 A.C. 428. 
"" On categorisation of the Appellate and Judicial Committee caseload, see further the statistical 
annex, prepared by Roger Masterman of UCL Constitutio~~ Unit, which appears at (2000) 53 Current 
Legal Problenzs 53, pp. 94-97. 
506 See Part 9. 
'"'See Part 13. 
SOR See Part 15. 



17.4 A note on premises 

No report on reform of the UK's top level courts would not be complete without an 

observation on a matter that is obvious on a daily basis to the Law Lords, the staff of the 

Appellate and Judicial Cornrnittees and lawyers who appear before them: the physical 

accommodation of the courts is wholly inadequate and stands in stark contrast to the 

spacious, well appointed, purpose built court buildings which house many of the major top 

level courts elsewhere, such as the US Supreme Court, the High Court of Australia, the 

Bt~ndesve~fclss1t17gsgericllt and the Spanish T~ibllnnl Consti t t~cional.  Counsel and solicitors enjoy 

better facilities in many lower courts than they do when appearing before the Appellate and 

Judicial ~ommit tees .~ '~  

Without provision of better premises, the UK's top level courts - whether the subject of 

major institutional change on not - will be hampered in several of the reforms considered 

elsewhere in this report, such as the increased use of judicial assistants, the provision of 

facilities for the news media and better access by members of the public for educational 

purposes. Separate premises would also have a symbolic importance in marking the 

independence of the UK's most senior judges from the legi~lature.~ '~ , 

17.5 A note on running costs 

Detailed analysis of the resources and costs of the Appeliate and Judicial Committees, and 

the implications of the options for reform surveyed elsewhere in this report, has not yet been 

carried out. For the convenience of readers we reproduce the following extracts from 

Hansard.  Along with all researchers in the field, we owe a debt of gratitude to Lord Lester of 

Herne Hill QC who has, through a sustained series of written questions over the past few 

years, brought into the public domain much useful information about the UK's top level 

courts. 

17.5.1 Tlze Appellate Coinl~zittee 

Lord Lester of Herne Hill asked the Chairman of Committees: Whether he will 
publish detailed income and expenditure accounts in relation to the 
performance, by the Law Lords, of the judicial functions of the House of Lords, 
covering all categories of expenditure other than the salaries of the Law Lords 
themselves. 
The Chairman of Committees (Lord Boston of Faversham): The House of 
Lords Judicial Office administers the judicial proceedings of the House and 
provides secretarial and administrative services to the Lords of Appeal. The 
Office has its own budget and its income and expenditure for the year ending 
31 March 1999 was as follows: 

509 The US Supreme Court and the Supreme Court of Canada both sat in inadequate rooms in a 
building shared with the legislature before moving to their current purpose-build premises. 
"(' Though for as long as the Appellate Committee is a committee of the House of Lords, it is required 
to meet in the Palace of Westminster. 



Income Judicial Fees 

Taxations(1) 

Oyinions(2) 

Total 

Expenditure Staff Salaries and Wages 

Outside Assistance(3) 

Publications 

Travel(4) 

Office Supplies 

Computers 

Training (of staff) 

Printing 

Electronic Publishing 

Official Entertainment 

Courier Service 

Less: 

Total (gross) £ 614,911 

VAT refunds on contracted out 
(£7,174) 

services 

Total (net) £607,737 

(1) A fee is received each time the Clerk of the Parliaments certifies the amount of a bill 
of costs when the parties cannot agree the amount. 
(2) Copies of the Law Lords' Opinions are provided free to the parties and to those in 
the Chamber when judgment is given. Otherwise a charge of £5 is levied. Opinions are 
published free on the Internet. 
(3) Largely attributable to the transcription and amplification of the Pinochet hearings. 
(4) The senior and second senior Lords of Appeal in Ordinary are entitled to use the 
Government Car Service; other Law Lords have limited entitlement. 
Certain services, including postage, telecommunications, accommodation and heating, 
are provided centrally to the House and the costs of these services cannot be broken 
down between offices. Similarly, the costs incurred by the Parliamentary Works 
Directorate in respect of the fabric of the Palace of Westmu~ster and its maintenance 
cannot be broken down by office. Other costs which cannot be identified include the 
use made by the Law Lords of the services of the House of Lords Library, and the 
services of Doorkeepers whose costs fall on the budget of Black Rod's Office."' 

Since that answer was given, the Appellate Committee's publications budget (£85,000 per 

year) has been transferred to the House of Lords library budget, and four judicial assistants 

have been appointed (at a cost of just over £100,000). 

"' H.L. Debs., col WA19,13 July 1999. 



17.5.2 Tlle Judicial  Co~iinzi t tee  

Lord Lester of Herne Hill asked Her Majesty's Government: 
Whether they ~ 7 i l l  publish detailed income and expenditure accounts in relation 
to the performance by the Law Lords of their judicial functions in the Privy 
Council, covering all categories of expenditure other than the salaries of the 
Law Lords themselves. 

The Lord Privy Seal (Baroness Jay of Paddington): The income of the Judicial 
Committee of the Privy Council consists of Council Office fees paid in respect 
of legal proceedings. In the financial year 1998-99 the fee receipts amounted to 
£70,209.10. 
In the same year the running costs were as follows: 
(a) staff costs: £213,590; 
(b) overheads and general expenditure: £258,657; 
(c) total: £472,247. 

The figures at (b) and (c) include daily sitting fees paid to members of the 
Judicial Committee who are not in receipt of judicial salaries, but do not include 
any element in respect of the salaries of those who are."' 

"' H.L. Debs., col. WA113, 8 July 1999. 
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