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Abstract

The report examines optimal financial penalties from an economic and a
comparative perspective. While emphasis is put on deterrence, we also examine
some limits to the optimal enforcement theory employed by economists to design
effective sanctions, in particular the principle of proportionality and the need for the
penalty to be related to the harm caused and the wrong committed, the legal system
integrating corrective justice concerns.

The report delves into the tension between over-enforcement and under-
enforcement and that between a more effects-based approach for setting financial
penalties (sanctions) that would rely on economic methodologies and a case-by-
case analysis to provide an accurate estimate of the harm caused by the
anticompetitive conduct and a more "forms-based" approach that would rely on the
use of proxies of percentages of the volume of commerce or the affected sales. The
latter reduce the administrative costs of the authorities in designing appropriate
sanctions but are less accurate than effects-based approaches.

The report examines intermediary approaches put forward by the literature and their
possible application to various competition law infringements (e.g. cartels, abuse of a
dominant position). The final part of the report proceeds to a detailed comparative
analysis of the financial penalties (sanctions) regimes for infringements of
competition Law in the European Union, United States, Germany, United Kingdom,
France and Chile, taking an empirical and a doctrinal perspective. Specific
recommendations for the reform of the financial penalties system in Chile are also
provided.
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|. Executive summary

The report first examines optimal financial penalties from an economic perspective
and the emphasis it puts on deterrence. We also examine the limits to the optimal
enforcement theory employed by economists to design effective sanctions, in
particular the principle of proportionality and the need for the penalty to be related to
the harm caused and the wrong committed, as the legal system should also integrate
corrective justice concerns. The first part of the report also examines the tension
between over-enforcement and under-enforcement and that between a more effects-
based approach that would rely on economic methodologies and a case by case
analysis to provide an accurate estimate of the harm caused by the anticompetitive
conduct and the use of proxies of percentages of the volume of commerce or the
affected sales, which reduce the administrative costs of the authorities in designing
appropriate sanctions.

An approach that would emphasize corrective justice and the principle of
proportionality may insist in setting the fine at a level corresponding to the harm
caused by the anticompetitive conduct, including the need to take into account
general and specific deterrence purposes relating to the specific conduct undertaken
by the parties. Hence, in view of the objective of deterrence, one may not expect an
exact correlation between the harm and the penalty. Such an effects-based
approach to fine setting will not rely, in general, on presumptions and proxies based
on affected sales or volumes of commerce. According to economic theory, fines
should be at least equal to the expected illegally earned profits divided by the
probability to be caught, hence they should relate to expected profits originating from
the violation and not to the profits actually gained that may be higher or lower than
those expected at decision-making time, should the fines be paid after the period of
infringement.

However, expected profits are not observable and cannot be computed in each
individual case. A full-effects based approach may be unattainable in practice in view
of the great diversity of market configurations. At most, competition authorities may
estimate the actual extra profits generated by the cartel if they possess the relevant
information or the damages caused by it (second best effects-based approach). A
more formalistic approach, relying on presumptions or proxies, such as a percentage
of the affected sales or volumes of commerce, could at first sight appear to be
incompatible with the principle of proportionality and corrective justice which, in an
extreme formulation, would require a case-by-case quantification of expected gains.



That said, one should take into account the costs of computing/estimating the
expected or actual profits of an anticompetitive practice, or the damage caused by it.
These costs may reduce the administrability of more effects-based approaches in
setting financial penalties, in particular for fines of modest amount. High
administrability costs may render the burden to the prosecutor, and indirectly to the
tax payer, disproportional, in comparison to the level of fines requested. Hence,
recourse to some presumptions or proxies (and inevitably some degree of formalism)
that would reduce the costs of estimating the fines may be necessary in instances
where these administrative costs would cover an important part of the amount of the
fine imposed. It may make sense to use these methods, if expensive or time
consuming, only for fines of a significant amount. Where competition authorities are
to estimate actual profits or harm caused, the authority should be granted a wide
margin of discretion to take account of the unavoidable uncertainty in determining
the counterfactual development that would have resulted in the absence of the
infringement. Given that it is the infringer that alters the course of events, it should be
the infringer that bears the burden of the uncertainty about the counterfactual
development created by its actions.

An intermediary approach will use a measure of expected profits as the starting point
for the analysis. Some authors have put forward a structured effects-based
approach, suggesting as the starting point for setting the fine a range of the
percentage of the value of sales to which the infringement relates, on the basis of
some prior analysis of the profitability condition derivable from the perspective of an
infringer of competition law. This would look to factors such as the value of the
Lerner index, the likely detection rate of the infringement, and other economic
parameters influencing gravity of the infringement (more on this intermediary
approach at Section Il (1).

The next section of the report examines the thorny issue of the harm caused by one
of the most egregious anticompetitive practices, cartels, and the methods that have
been put forward by economists and employed in various legal systems to estimate
that harm.

The report then examines the current legal framework in Chile before making
recommendations for reform.

The suggestions put forward by the report rely on a detailed comparative analysis of
the approach followed by five major jurisdictions, in terms of the size of their
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economy and their influence in the diffusion of competition law around the world: the
European Union, the United States, Germany, the United Kingdom and France. We
examine the historical background and current controversies of each of these
different systems, before proceeding to a comparative analysis of their position with
regard to the main aspects usually covered by Guidelines on setting financial
penalties for infringements of competition law.

In the related complementary report Judicial Scrutiny of Financial Penalties in
Competition Law: A Comparative Perspective, we examine the role of the different
actors in the fine-setting process, in particular the judiciary, in order to examine how
the publication of guidelines on setting fines may affect their interaction. We focus on
the judicial scrutiny exercised over the decisions imposing a fine and its estimate by
competition authorities or sentencing judges (in the case of prosecutorial systems,
such as the US and Chile). We conclude that publishing sentencing guidelines will
enable FNE to send a strong message to potential cartelists and other competition
law infringers that anti-competitive conduct will not be tolerated and might give rise to
substantial financial penalties. Following the findings of the report on the impact of
fining guidelines on the policy-making and executing discretion of competition
authorities, we consider that the publication of such guidelines will not affect the
ability of FNE to request high financial penalties in actions brought against infringers
in front of the Competition Tribunal (TDLC). It may also have the advantage of
streamlining appellate scrutiny of the fines so as to accommodate the prosecutorial
discretion of FNE and the fact that fines are set by an independent and specialised
trial judge with the necessary expertise as to integrate optimal deterrence. In our
view, the structure of the Chilean enforcement system offers advantages as to the
individualization of sanctions, so that they are reasonably related to culpability and
thus proportional.

We agree that effective deterrence depends, in part on the uniformity and
predictability of serious and swift punishment and we recognize that when drafting
sentencing guidelines, a compromise should be made between two competing goals
of a sentencing system: uniformity and proportionality. The publication of guidelines
will need to accommodate the aim of uniformity and general deterrence, without
however compromising the need for flexibility and individualized assessment based
on the facts of particular cases, inherent in the principle of proportionality. This aim
can be achieved in the context of Guidelines, in view of the numerous parameters
individualizing the sanction (linking it to the harm/overcharge) and the need to
account for specific deterrence.
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The publication of guidelines will certainly not bind the TDLC, although it will certainly
inform its decision-making process, as the experience of the Sentencing Guidelines
in the US shows with trial judges employing the Sentencing Guidelines as an initial
benchmark, even if these are not mandatory. The publication of guidelines will also
help put emphasis on the goal of deterrence and the need for optimal sanctions
against anticompetitive conduct, in particular in view of the judicial scrutiny of the
Supreme Court. The Supreme Court should, in our view, accommodate the need for
both general and specific deterrence, in view of the nefarious effects of cartel activity
and, more generally anticompetitive conduct, to the whole economy and the
consumers.

We conclude that the design of the sentencing guidelines should include the
following three steps:

1. Determination of the basic amount of the fine:

a. The FNE should be offered the choice between three options, among
which it may choose the one leading to the greatest financial penalty:

Estimate® the excess illegal gains from the offense? (that is
100% of the overcharge), or

Il. Estimate® the pecuniary losses to persons other than the
defendant (100% of these losses) to the extent the loss was
caused intentionally, knowingly, or recklessly, or

! An approximate calculation should suffice, allowing to make a reasonable estimate of the probable
amount. In contrast to damages cases or restitution claims, the deterrent and punitive function of
damages may accord with a less precise calculation, as long as this is not speculation or
guesswork, the defendant having being found to infringe competition law. Hence, she should bear
the risks of any doubt on the exact amount of gains.
% This refers to the total gross gain from the anticompetitive conduct, including the gross gain to the
defendants and other participants in the anticompetitive conduct. Some authors have put forward
a structured effects-based approach involving the estimation of expected profits from the
anticompetitive conduct, on the basis of some percentage range of the values of sales to which
the infringementrel at es [ see, Hei ml er , Vilatiors ofdntitiet Prowésions:K . (20
The Opti mal Level of Fi n evgorldfCompetition B5 (B),v103n1d9]. Dhest er r e n ¢ ¢
will require competition authorities to take into account the value of the Lerner index, or the
change in the value of the Lerner index or the probability of detection as a starting point for such
calculation, the defendant being able to challenge the figure put forward by the authority as not
being accurate.
® An approximate calculation should suffice, allowing to make a reasonable estimate of the probable
amount. In contrast to damages cases or restitution claims, the deterrent and punitive function of
damages may accord with a less precise calculation, as long as this is not speculation or
guesswork, the defendant having being found to infringe competition law. Hence, she should bear
the risks of any doubt on the exact amount of losses.
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Il If the above options would unduly complicate or prolong the
sentencing process, or would not reflect the harm caused by the
anticompetitive conduct if this harm may not be quantified in the
form of pecuniary losses, use a proxy based on a percentage of
affected sales or volume of commerce (on the basis of e.g. 10-
15% as an overcharge estimate: e.g. in the EU the starting point
is 30% of affected sales)

b. Apply a multiplier equal to the inverse of the estimated detection
probability (e.g. 6 if the detection probability is estimated as 1/6).*

c. In order to take duration into account, the base fine should be multiplied by
the number of years of participation in the infringement.

d. Where the fine so calculated exceeds the statutory maximum of 30,000
[UTA] Annual Tax Units, it should be possible to apply a higher fine
disgorging the gains where the gains actually made can be calculated.

2. Adjustments to the basic amount®
a. Aggravating circumstances (upward adjustment)
i. Repeat offenders®
ii. Refusal to cooperate
iii. Role of leader in the infringement
b. Mitigating circumstances (downward adjustment)
i. Sufficient cooperation with authority
ii. Limited involvement in the infringement
c. Application for leniency (downward adjustment or full immunity)

d. Inability to pay i bankruptcy considerations (downward adjustment)

e. Adjustment according to the legal maximum: it is suggested to replace
the legal maximum of 30,000 [UTA] Annual Tax Units, which might lead

* Cf. section 11.B of this report.

°Adjustments to the basic amount are proposed on the basis of the structure outlined in the current

EU Guidelines (2006).

*The current EU Commi ssionds pr a<l@0%aveereithe unteotakingn cr e a s e
has been found to have been previously involved in one or more similar infringements.
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to under-deterrence with a percentage of the worldwide turnover of the
infringing undertakings, for instance, a percentage of 10%, as it is the
case in the EU, UK, Germany and France. It is suggested for this
percentage to operate as a maximum fine, not a cap (see our
discussion of the debate in Germany). However, it is suggested that a
better way forward would be remove the statutory maximum, or as a
second best, render it operational only if the FNE makes use of
proxies, such as 30% of the affected sales, in order to define the base
fine, instead of estimating the excess illegal gains. Hence, the FNE
should be free to request fines that are higher than the statutory
maximum of 30,000 UTA, and for the TDLC to award them, if the FNE
opts instead to put forward an estimation of the excess illegal gains (as
is the case in Germany).

3. Additional issues
a. Public antitrust enforcement should be accompanied by the possibility
of private actions for damages.

b. Corporate fines should be combined with individual fines as well as
imprisonment.
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Il. The Challenge of an Optimal Competition law Enforcement: Designing
Appropriate Sanctions and Incentives

A. The function of competition law enforcement
Law enforcement pursues various objectives: compensation, restitution, punishment

and prophylaxis (prevention). Competition law is not an exception. Its principal aim is
to restore competition in the market. However, this objective may be conceived

broadly as including first the O6microd goal
end, compensating the victims,” and curing the particular problem as to competition,
but al so &@ hgoa&lmaofo putting incentives in p

recurrence of just such anticompetitive cond
Different remedial tools and sanctions may perform these various overlapping
functions?®.

Looking more speci fgiocaallslby, troe niehdei sees &sneieckr og e n

the plaintiffdos righttful position, t hat i S
occupied if the defendant had never violated the law or to restore the defendants to
the defendantdés rightful position, that i s,

occupied absent the violation. Following the imposition of a remedy, the infringer will

be asked to commit negative acts (a requirement not to act in a certain way) and/or

positive acts (a requirement to act in a certain way). Curing the competition law
o6wrong6 committed or providing recovery may
involves gain-based recovery) and/or compensation (which involves loss-based

recovery). Restitution and compensation may thus be considered as the two facets

of the O6curingd function of the remedial pr
prophylactic one. These remedies may be either administrative, in the context of
administrative law enforcement, or civil law remedies imposed by the courts.

Monetary penalties, such as fines, may also be conceived of as a substitutionary
remedy compensating the o6general publicdo f
process. The remedy of disgorging illegal profits is not available, as such, in most

"Taking illegal gains away from the | aw violators and
a principal goal of competition | aw remedies. Pitc
Twenty-Fi rst Century: Th e Géddadtowmr raw dodirnal@g, a68-d.70e s 0 ,

® For a detailed analysis of the remedial function of competition law, see Lianos, I. (2012),

fCompetition | aw remedies: in search ofThaGldbdeor yi,
Limits of Competition Law (Stanford University Press) 177-204; L i anos, Compefitdrolaw3d ) A
remedies in Europe: Which Limits for Remedi al Di sc

Handbook in EU Competition Law (Edward Elgar: Cheltenham), 362-455.
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competition law regimes.® As fines are generally assessed with reference to the
value of sales to which the infringement directly or indirectly relates in the relevant
geographic market in the EU and the degree of gravity of the infringement multiplied
by the number of years of the infringement, they may also be considered as
exercising a partial and implicit disgorgement function. One could finally list
measures that are accessory to the principal curative remedies because they
facilitate their enforcement, such as interim measures (which aim to ensure interim
relief) and periodic penalties (in order to compel the infringers to comply with the
prohibition and/or the positive requirements-injunctions imposed).

The punishment of the competition law infringer is certainly an objective pursued by
competition law enforcement. Punishment is certainly the main function of
fines/penalties imposed in various jurisdictions for the infringement of competition

law,inviewof t he O6aggravating6 circumstances

for recidivists, instigators or leaders of competition law infringements and
undertakings obstructing investigations in most competition law systems, as well as

t he specidgec fodi nadredaerrencebod t hat S o0ome

Commission may impose to infringers. The explicit acknowledgment in the European

Commi ssionds Guidelines on the methods
6i n order t o e x cfegand improperly made asnd resolt of the
infringement where it is pd&saxithe possibilityoto

impose a fine up to twice the pecuniary gain or twice the pecuniary loss attributable
to the alleged cartel activities (for the entire cartel), including all its members, rather
than in relation to the specific defendant, according to the US alternative Sentencing
Guidelines illustrate the point.** In addition, some competition law systems put in
place criminal or individual sanctions*2. Civil remedies through private enforcement
aiming to punish may include punitive or exemplary damages™®.

® Although it remains available in some. See, for instance, in Germany, where the FCO may skim-off
economic benefits related to the infringement. This is possible both for proceedings concerning
administrative fines (Section 81(4), (5) GWB post-2005 or Section 81(2) GWB pre-2005 with §
17(4) of the Act on Administrative Offences (OWiG)) applying to cartels, and for administrative
proceedings for non-cartel activity (which are dealt with under section 34 GWB). The economic
benefits to be disgorged not only encompass the net revenue generated because of the infraction,
but also (the monetary value of) any other
mar ket position. In the United States, see
R e me dAntitrust Law Journal 76, 79-95.

1% European Commission, Guidelines on the method of setting fines imposed pursuant to Article 23(2)
of Regulation No 1/2003, [2006] OJ C 210/2, paras 30i 31. See also § 81(5) GWB with § 17(4) of
the German Act on Administrative Offences (OWiG).

' Sentencing Reform Act, 18 U.S.C. § 3571(d) applied in appropriate cases involving cartel related
activity.

!2 See, in the UK the cartel offence providing additional deterrence in the form of individual sanctions,
criminal and civil courts having the power to impose disqualification orders on directors of
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Competition law enforcement may also have a prophylactic (preventive) aim. It seeks
to ensure that there remain no practices likely to result in distortions of competition
and infringements in the future. The preventive function is fulfilled in a different way
than for the curative and punitive ones, which may also indirectly affect the
incentives of market actors to act in a specific way in the future. First, preventive
competition law enforcement remedies/sanctions aim directly at specific or general
deterrence. Specific deterrence can be defined as the impact of the remedy or
penalty on the incentives of those apprehended (the infringers) to adopt similar
illegal behaviour in the future. General deterrence focuses on the public at large.
Second, competition law remedies may have a pure prophylactic function.
Prophylactic remedies can be distinguished from specific deterrence as they affect
the ability (and not the incentive) of the infringers to commit equivalent anti-
competitive practices in the future by focusing on specific facilitators of potential
infringements. These are not illegal practices in themselves, but in the specific
circumstances of the case, they may facilitate illegal conduct. By prohibiting these
practices, the decision-ma ker 6 s objective is not to
adopting such conduct, as this is not illegal, but to reduce their ability to commit
illegal practices.

Specific deterrence is certainly a difficult venture that requires from the courts an
inherently uncertain prognostic exercise linked to a counterfactual and some
prospective analysis of the situation in the market with and without the specific
competition law violations. This is particularly true in complex and dynamically
evolving markets, where static models cannot easily predict the various incentives of
the different market actors in the future. Specific deterrence may be achieved with
administrative remedies, such as declaratory relief, positive injunctions (forward-
looking structural and behavioural remedies aiming not only to cure the competition
law wrong but also to design the market interactions in such a way that the problem
does not occur again in the future), civil mandatory injunctions and restitutionary
damages. General deterrence may be achieved with a wider array of measures,
such as fines, restitutionary and punitive damages and harsh (in the sense of
imposing an important burden to the infringer) mandatory remedies (in particular

undertakings and up to five years imprisonment. In the US, the use of imprisonment and
individual sanctions is extensive.

% In the US, treble damages are in principle available in antitrust cases. In the UK, exemplary
damages are in theory available for infringements of the competition rules when it is necessary to
punish the infringer but their award is discretionary and the courts must exercise their discretion
with caution: Devenish Nutrition Limited and others v Sanofi-Aventis SA and others [2007] EWHC

deter

2394 (Ch)., Al bi on Water Limited \20IDFCAT 18,2rrawel GoypfPL@ ge di g

(in liquidation) v Cardiff City Transport Services Limited [2012] CAT 19.
17



structural remedies or heavy-handed behavioural remedies). The following table
summarizes the classification of competition law remedies/sanctions according to

their function.

Table 1: Functions of competition law enforcement and its tools

Function of | Curing Punishing Preventing
competition
law
enforcement
and its tools
Administrativ 1 Termination of 1 Fines SPECIFIC
e process the 1 Exemplary | DETERRENCE
infringement (punitive 1 Fines
1 Behavioural damages) 1 Criminal and
remedies 1 Criminal and individual
1 Structural individual sanctions
remedies sanctions I Termination of
1 Fines (to a the
certain extent) infringement
1 Accessory 1 Forward
remedies looking
1 Declaratory structural and
relief behavioural
1 Prohibitory remedies
injunctions 1 Mandatory
1 Mandatory injunctions
injunctions 1 Restitutionary
1 Compensatory damages
damages 1 Exemplary
1 Restitutionary (punitive)
damages damages
GENERAL
DETERRENCE
M1 Fines
f Criminal and
individual
sanctions
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91 Structural
remedies
1 Heavy-handed
long duration
behavioural
remedies
1 Restitutionary
damages
1 Exemplary
(punitive)
damages
i Harsh
mandatory
injunctions
PROPHYLACTIC
REMEDIES

It follows that the main purposes of fines/penalties is (i) to punish the competition law
infringer and (ii) to ensure deterrence. Punishment exercise a retributive function,
broadly perceived, as it aims to punish the violation of the moral rights of the
communities affected by the competition law infringement and constitutes a ritual of
justice. Yet, competition law authorities around the world prefer fines/penalties
principally for deterrence purposes. We will examine how optimal deterrence may be
achieved and how effective one may judge a competition law enforcement system is.

B. An effective competition law enforcement system: optimal enforcement
theory and the aim of deterrence

The assumption which underlies the economic approach to sanction is the same as
the assumption which underlies the economic model of competition: firms are
rational profit maximizers and they will engage in an illegal practice if their expected
benefits of such practices are sufficiently large compared to their expected costs.

Entering a cartel agreement is tempting for firms in an industry because if the cartel
is successful the increase in profits for the participants may come from two sources.
First, the participants will be able to increase their price because of the reduced
competition; second the participants may also enjoy efficiency benefits due to the
reduced competition (for example if they are able to buy equipment allowing them to
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have lower costs and that they would not have bought had they not known that they
were going get certain shares of the market). Therefore the gains from the illicit
practice may be larger than the surcharge imposed on consumers. Thirdly, cartels
may exercise distortive effect on price signals (with possible inefficiencies in a
dynamic perspective because of investments in the wrong market; rent-seeking or
rent-preservation practices).

However, there are two sorts of costs for consumers associated with a cartel. First
consumers who keep on buying the product will now have to pay more for each unit
because of the price increase by the cartel members. This is often called the
surcharge attributable to the cartel. In addition, some consumers are likely to reduce
their purchase of the good because of the increase in its price and those consumers
will lose the benefit that they would have enjoyed from consuming these units that
they do not consume anymore. This is called the deadweight loss.

If we consider the welfare of society (that is of consumers and producers), the loss
due to the cartel is only the deadweight loss since the surcharge, which is a cost to
consumers, is also a profit to producers and those two elements cancel each other
out.

If the cartel allows the cartel members to improve their efficiency (which is fairly
unlikely), the net loss to society from a cartel would be the deadweight loss minus
the efficiency gain for the cartelists.

The goal of law enforcement is to reduce the number of violations of the law. This is
achieved by catching at least some violators and punishing them, thus increasing the
ex post cost of the violation for these violators and reducing the expected profitability
of such violations for would-be violators. The increase in the costs for some violators
due to law enforcement and therefore the decrease in the ex-ante profitability of the
violations for would-be violators will, in principle, reduce the number of violations by
discouraging at least some would-be violators. For example, firms in an industry
would contemplate engaging in a cartel activity because such a cartel, if successful,
would allow them to increase their price and their profits. However If the would-be
cartelists face a risk of getting caught and sanctioned, the expected benefit of their
cartel activity may be less than the profit they will benefit from due to the increase in
their price. If the sanction they can expect is sufficiently large and if the probability of
their getting caught is sufficiently high, they may be discouraged from cartelizing the
industry.
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Law enforcement which results in fewer violations thus reduces the cost to society of
those violations. But law enforcement is itself costly since society has to pay the
competition law authorities and the courts for their law enforcement activity. The
more intense the law enforcement effort is, the fewer violations there will be but the
higher is the cost of law enforcement. Conversely, the less intense law enforcement
is, the lower is the cost to society of law enforcement but the higher is the social cost
of violations, since there will be more violations if there is less law enforcement.

Thus society has to decide how much law enforcement it wants to choose. From an
economic point of view, the optimal amount of law enforcement will depend on the
respective cost of violations to society and the social cost of enforcement. For
example, it would not make sense for society to spend an enormous amount on law
enforcement in order to reduce the amount of certain violations, if the avoided
violations only impose a very small cost on society.

To figure out what level of enforcement would reflect the best possible use of our
resources (what economists call the optimal amount of enforcement), the deterrence
approach to law enforcement suggests that what we want is to minimize the sum of
the costs of violations to society that take place plus the cost of law enforcement
activities (which discourage some other violations from taking place). In other words
we want to keep increasing our cost of law enforcement activities as long as the
additional benefit to society due to the decrease in the number of violation is larger
than the additional cost on law enforcement.

To make it simple, economists assume that what society chooses is the proportion of
violators caught or the probability of violators being caught (often denoted by (p))
and the severity of the sanction if they are caught (often denoted by f). For example,
everything else equal, if the budget of the competition authority or the courts is
increased, this will allow these bodies to investigate more cases and this will
increase the proportion of violators found guilty. Similarly, everything else equal, if a
law is passed which increases the ceiling on sanctions (for example raising the
ceiling from 10% of the turnover of firms to , say, 15%), this will allow competition
authorities and courts to increase the amount of the fines they impose at least in
some cases and will discourage some more cartels.

There are two possible approaches to choosing p and f.
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If one believes that cartels inflict harm on consumers (in terms of surcharge and in
terms of deadweight loss) but may in certain cases also lead to a lowering of the cost
of production or distribution for the cartel members (therefore may also have a
productive efficiency benefit), the right approach is to set the sanction at a level
which is larger than the total consumer loss divided by the probability of the cartel
being caught and sanctioned. In that case the expected gain from the cartel will be
negative except if the efficiency gain is larger than the deadweight loss. For example
imagine that a cartel impose a surcharge of 10 per unit sold and that, at the cartel
price, there are 100 units sold. In that case, the total surcharge imposed by the cartel
members will be 1000. Assume also that the consumer surplus lost for consumers
who have given up or reduced their consumption (the deadweight loss) is equal to
500 and that the violators have a 20% chance of being caught. Our rule says that the
sanction in such a case should be larger than 1500/.20= 7500. If the cartel members
face a sanction which is just equal to 7500 if caught, they have an 80% chance of
not being caught (and increasing their profits by 1000) and a 20% chance of being
sanctioned (in which case they make 1000 of extra profit but they have to pay a
sanction of 7500). Hence, their expected profit if they consider entering into a cartel
is: (1000x.8-6500x.20)= -500. They can expect (on average) to lose an amount of
money which is precisely the amount of the deadweight loss they impose on
consumers. If they are risk neutral (and if they know the probability of being caught
and the sanction they will get if they are caught), they will refrain from entering a
cartel except if the efficiency gains they can have because of the cartel is larger than
the net cost they inflict on consumers (except if there is a net benefit for society).

A second approach is the deterrence approach. In this approach we assume that
cartels always impose a cost on consumers (in terms of surcharge and deadweight
loss) and are never a source of efficiency benefits for the cartelists. In that case we
do not have to bother with the deadweight loss to consumers (which is exceedingly
difficult to compute in any case). We want to deter all cartels since they all impose a
cost on society (the overcharge plus the deadweight loss). Cartels will be deterred if
the sanction is larger than the overcharge divided by the probability of sanction (in
our example if the sanction is larger than 1000/.20=5,000). If the firms consider
entering into a cartel agreement they will anticipate that they will have an 80%
chance of making 1000 and they will have a 20% chance of making 1000 but having
a sanction of 5000. Thus they will anticipate that their expected profit will be:
1000x.8+.2 (1000-5000)= 0. If the sanction is larger than 5000 the expected profit
from cartelisation is negative and no (risk neutral) firm will enter into a cartel
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agreement. This means, in other words, that for law enforcement to deter cartels,
violators should expect that crime fido

In line with the previous analysis, in Becker (1968) it is concluded that the optimal
fine should be a multiple of the offender's benefits from crime and negatively related
to the probability of detection. Al so,
sanctions against cartels should take into account not only the amount of gain
realized by the cartel but also the probability that any cartel will be detected and
prosecuted. Because not all cartels are detected, the financial sanction against one
that is detected should exceed the gain actually realized by the cartel.

As was mentioned previously, the deterrence approach assumes that the antitrust
violations considered (cartels) always impose a cost for society (ie. they are per
se/egregious violations of the competition law). If, on the contrary, cartels may be
good for society in some cases (ie. If one follows a rule of reason approach for
cartels) then the deterrence rule may discourage some cartels that are efficient (ie.
cartels which have efficiency benefits that are several times larger than the
overcharge they inflict on consumers). As it has been pointed out by some
commentator s, A(f)ines that are higher
conduct may discourage firms to engage in conduct, which increases total surplus™®.
For instance, Posner (1976) mentions the possibility of firms spending large amounts
on advertising that neither serves to inform consumers better nor improves the
product™. If firms could be convinced to limit their advertising expenditure, costs
would fall. By cooperating in advertising or research, or by merely sharing important
information, a cartel may be able to reduce costs. In order to sustain these gains,
Sproul (1993) points out that horizontal price-fixing may serve the purpose of
preventing firms from competing away the benefits that induce firms to cooperate to
generate these cost savings®®. Finally, Martin (1999) shows that joint profit
maximisation requires output to be distributed among firms so that marginal costs
are the same for all firms'’. To the extent that the high-cost firm reduces its output
and accepts a lower market share, the units produced at a lower cost represent an
efficiency gain.
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However, most competition authorities throughout the world consider that cartels are

violations per se (or by object) of competition laws and that the economic approach

to deterrence is applicable to cartel sanct i
(20009) approach: ACart el acti vipagicipanslofs cons
the tangible blessings of competition. Cartel activity is never efficient or otherwise

socially desirable; cartel participants can never gain more than the public loses.

Cartel activity, therefore, is not like tortious conduct, which is redressed with a

liability rule focusing on the harm to victims and providing the incentive to take due

care. Like other property crimes, cartel activity should be prohibited rather than

merely taxed. As Judge Richard Posner explained of criminal sanctions generally,

they nHare not really prices designed to ra
possible is to extirpate it.*%0

It should be noted at this point that the sanctions referred to in the economic
literature should be understood as the total sanctions that could be inflicted as a
result of a violation. As we explained in the previous section, the sanctions for
anticompetitive behaviour could be administrative and/or criminal and/or civil and/or
individual/personal. What counts in the theory of deterrence is the total cost imposed
on the violator. Thus economists consider that civil remedies, such as damages, for
example, may have a deterrent effect (even if their legal aim is to compensate
victims rather than to punish violators) because they may increase the cost faced by
violators if they are found out.

The discussion which follows is focused on sanctions imposed on competition law
violators in proceedings resulting from competition law enforcement efforts initiated
by competition authorities because these sanctions are often much more important
than civil sanctions or criminal sanctions (which, with the exception of the US, are
rarely imposed in other jurisdictions and in any case are not available in Chile). But,
if in a jurisdiction there is a very active civil enforcement the reasoning should be
adjusted to take into consideration the combination of civil and other sanctions. As
Enrico Leonardo Camil | argues: Afthe coher e
of paramount importance, since all the elements are closely interrelated, and the
change of one parameter is likely to have effect on all the setting. For that reason
matters like the private damages and the standing to claim them, the international or
domestic feature of the infringement, the type and quantity of investigative tool, the

“Werden, G. J. (2009) fASanctioning CarteEuropeat i vity:
Competition Journal 5(1); 19-36.
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availability of criminal sanctions are to be taken into account when the question on
the optimal fine is addressed?d

This analysis may be at odds with some legal practice. For instance, the Court of
Justice of the European Union (CJEU) has held that it is not necessary, for the
purposes of assessing whether the administrative sanction is effective, proportionate
and dissuasive, to take account of the possibility and/or the level of a criminal
sanction which may subsequently be imposed®. However, examples taking a
different approach also exist. In Devenish Nutrition Ltd v Sanofi-Aventis SA
(hereinafter Devenish) the English High Court had the opportunity to examine the
interaction between fines and exemplary damages finding that that there were some
cumulative factors that made the award of exemplary damages inadequate in this
case: first, there was no way of limiting the exemplary damages to avoid the danger
of double counting, second, there was also the serious problem of assessing the
damages, in particular the fact that the claimants were only part of the class affected
by the wrongful conduct, and finally, the large scale of the fines imposed by the
European Commission, which made the need for punitive damages less compelling
in this case®.

In many countries competition laws only indicate the maximum sanction that could
be imposed on violators rather than a precise (mandatory) level of sanctions. This
means that competition authorities and courts have the ability to decide (within limits)
the amount of sanctions they impose in particular cases. Similarly many competition
authorities have some discretion when it comes to allocating their resources to the
initiation of investigations even though the law may impose some constraints on
them. Thus the policies followed by both the competition authorities and the courts
(either as reviewers or as triers of facts) in their law enforcement activities contribute
to the choice of p and f.

More formalized summary of the economics of sanctions

In general, a penalty system consists of a probability of detection and a fine. In case
of violations of antitrust law, these two parameters are called the rate of law
enforcement by the antitrust authority (denoted by p) and the penalty imposed on the

19 camilli, E.L. (2006) Opt i mal Fines in Cartel Cases World

Competition: Law & Economics Review, 29, 575-605.

% Case C-45/08, Spector Photo Group NV and Chris Van Raemdonck v Commissie voor het Bank,
Financie- en Assurantiewezen (CBFA), [2009] ECR 1-12073, para. 77.

L Devenish Nutrition Ltd v Sanofi-Aventis SA [2007] EWHC 2394 (Ch).
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firm for price-fixing activities and participation in the cartel (denoted by F). Further
the penalty imposed can be characterized as a product of the penalty base and the
penalty rate (denoted further in our recommendations at part VIl by k).

To illustrate the economic definition of the harm from cartels, we refer to a simple

diagram shown in Figure 1%.
P A

Net loss in SW

PS

k4

l-p Q

Figure 1. Negative effects of price-fixing on Consumer Surplus (CS) and
Social Welfare (SW)

The increase in prices above the competitive price c, induced by a cartel, leads to an
increase in profits for the firm (") above competitive level that is denoted by PS
(Producer Surplus) in the Figure 1. However, at the same time there are social costs
imposed by this change in prices. These social costs are represented by the area of
the triangle marked as "Net loss in SW" (Net loss in Total Social Welfare). There is
obvious damage to the consumers, since they lose part of the consumer surplus as a
consequence of the price-fixing activities of the firm. In addition, there is a clear
reduction in total welfare, since due to the increase in price above competitive level
the reduction of the consumer surplus exceeds the increase in producer surplus.
Hence, the net effect is always negative and it is necessary to block the cartel in
order to reduce this damage.

Hence, ideally the optimal fine should extract the entire benefit the firm derives from
collusion (i.e. the entire excess illegal gains ~ = P)Sn order to block the antitrust
violation and also, if feasible, compensate for the damage caused to the consumers,
which is higher than illegal gains and is given by the sum of PS and Net loss in SW
in Figure 1. In addition, in Becker (1968) it is concluded that the optimal fine should
be a multiple of the offender's benefits from crime and negatively related to the

“The figure is constructed for the linear demand and constant marginal cost case.
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probability of detection (denoted by p). Also, an OECD report (2002) stresses that
feffective sanctions against cartels s
gain realized by the cartel but also the probability that any cartel will be detected and
prosecuted. Because not all cartels are detected, the financial sanction against one
that is detected should exceed the gain actually realized by the cartel.

It follows from the previous developments that in the economic model of deterrence
the sanctions imposed on violators which are caught must be larger than their gains
from the violation as long as the probability of catching them is less than 100%.

A number of economists have tried to estimate the level of fines that cartelists should
pay if fining policy met the criteria of deterrence and most have come up with a large
numbers given the importance of the cost imposed on society by cartels and the
relatively low probability of catching violators. It has been estimated in several
empirical studies® that as few as one in six or seven cartels are detected and
prosecuted, implying the probability of detection roughly between 0.14 and 0.17.
Indeed, Bryant and Eckard consider this to indicate the maximum probability, given
that their sample consisted entirely of those cartels that were actually detected. It is
possible that those cartels that remain undetected are systematically better at
concealing their cartel, so that the overall probability of detection may actually be
considerably lower than one in six or seven cartels. This implies a multiple of at least
six. For example, according to Werden and Simon (1987)2, firms would need assets
six times higher than annual sales to pay the deterrent fine. This means that most
firms would be unable to pay the deterrent fine and would go bankrupt if they had to.
Bankrupting firms which have participated in a cartel may entail large social costs.
As a consequence, the authors conclude that most price fixers should go to prison
rather than having their firm pay the deterrent fine. Craycraft and Gallo (1997)%
analyze the effect of the firm's ability to pay the fine levied and find that all firms in
their sample of 262 price-fixing firms between 1955 and 1993 were able to pay the
actual fine imposed. However, only 47, or 18% of the sampled firms would have
been able to pay the deterrent fine. Finally, Combe and Monnier (2007), under rather
conservative assumptions, calculated the optimal sanction as being 6.6 times higher

#gee, for example, Bryant, P.G., and Eckard, E.W. (1991) "Price Fixing: The Probability of Getting

Caught," The Review of Economics and Statistics 73, 531-536.

* Werden, G. and Simon, M. (1987) "Why Price Fixers Should Go to Prison," The Antitrust Bulletin
32, 917-937.

houl d

25Craycraft, J. L., CraycrArtti tCrrusatndSa&mdtliognsl.arcd g 1PiC

Review of Industrial Organization 12, 171-183.
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than the loss of consumer surplus, that is, for a five year cartel this represents more
than 300% of the turnover?®,

It is worth noting that some of these studies were undertaken before leniency
programs were established. Because of the existence of the leniency program one
can hope that the probability of detecting cartels has increased significantly which
means that the optimal amount of fines for cartel offenders is now lower than it used
to be (see part Ill of this report for more recent evaluations).

The fact that crime does not pay does not mean that there will be no violations.
Some risk-seekers may still want to engage into violations on the off-chance that
they might escape punishment (just like the fact that the expected gain from buying a
lottery ticket is negative does not deter some people from buying lottery tickets but
discourages risk averse people from doing so). But the number of violations will
definitely be smaller than it would have been if the level of sanctions had been such
that #@Acrime payso.

There are three major implications of this analysis for competition law enforcers and
courts. The first implication is that, from an economic point of view, a repressive law
against cartels should be enforced in such a way as to deter would-be violators from
engaging in the prohibited practice. The second implication is that firms will not be
deterred from engaging in cartels and other anticompetitive activity i f ncri
The third implication is that for crime not to pay, sanctions have to be sufficiently
high. They have to be a multiple of the profits that the violators derive from their
illegal practices, if the probability of detecting and sanctioning the violators is less
than one hundred per cent. And they should be all the higher that the probability of
detection and sanction is low.

This approach suggest that sanctions should be based on the quantity of the harm
done by a prohibited practice rather
practice. Yet, this more effects-based analysis of individual sanctions may not be
practically achievable, hence as a second best a competition law regime may focus
on the definition of the categories of practices for which a presumption of harm, for
instance taking into account aggravating circumstances, or of no harm, with the
consideration of mitigating circumstances, is established.

me p

t han

®Combe, E. and C. CMonmilerPr©2002), i Condureenc&uN® 8pe an

2007,181-189.
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C. The limits of the economic approach to sanctions

The economic approach which we have previously discussed, assumes that the goal
of sanctions is to deter would be violators. However, from a legal standpoint,
sanctions could pursue a number of other goals such as retribution, incapacitation,
rehabilitation etc. Usually laws, and competition law is no exception, do not clearly
specify what the goal of law enforcement is supposed to be. These goals are not
necessarily in conflict with the goal of deterrence pursued by the economic
approach. Yet, there might be some tension between the expansive approach to
sanctions advanced by the proponents of the deterrence model and legal concerns
about proportionality and correlativity in the relation between the harm caused and
the penalty imposed. Indeed, most lawyers would adhere to the principle that the
sanction should fit the crime.

The deterrence model and more generally optimal enforcement theory shares with
economic efficiency theory the belief that the aim of the legal system is to promote
wealth maximization. This objective should transcend both the liability and the
remedial stages.’” This duty to act in conformity to the principle of wealth
maximization may potentially confer an important discretion to competition
authorities, as it would be possible to impose penalties that would achieve optimal
deterrence from a wealth maximization perspective, without these penalties being
necessary from a corrective justice perspective. This may be in opposition to the
principle of proportionality and corrective justice.

In an economic efficiency inspired legal framework for protective rules, it would also
be theoretically possible not to adopt a penalty, if its effect would be to jeopardise
would-be efficient activity by creating over-deterrence, even if the activity in question
is legally prohibited. For instance, leniency literature has recognized early on that
cartels have an internal stability problem, which could be exploited to achieve
deterrence at lower levels of sanction, or even without any need to impose
penalties®. Leniency programmes, when well administered, may increase the
probability of detection, by undermining trust among members of the cartel and

*sSee, for instance, Posner, R.A. (1981), #fAThe
Tor t Joarnalof Legal Studies 10,1871206, 201 (noting that 6i
laws is a means of bringing about an efficient [in the sense of wealth maximizing] allocation of
resources by correcting externalities andurcest
The idea of rectification in the Aristotelia

®stigler, G.J. (196 4)JounaloftPeliical Ecormry 70, 144-61;0Mtta) M. and
Polo, M. (2003) "Leniency programs and cartel prosecution,” International Journal of Industrial
Organization, 21(3),347-379; Spagnolo, G. (2004) "Optimal leniency programs,” CEPR
Discussion paper series, working paper number 4840, (revised 2008).
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rewarding whistle-blowers, in view of the fact that usually the best source of
information on secret cartel activity are companies and individuals involved in the
commitment of the antitrust violation themselves®. As it has been documented by
the literature, the presence of leniency programmes alters the deterrence effect of
penalties and results in the substantial decrease of financial penalties necessary to
achieve deterrence®.

Deterrence theory also views penalties as mainly a deterrent device directed against
potential offenders with the view to ensure that the offender (specific deterrence), but
also any other potential offender (general deterrence), would be given sufficient
disincentive to be discouraged to engage in this harmful activity in the future.®

1. Designing a system of deterrent sanctions and remedies
In order to achieve deterrence, policy makers may act on the following fronts:

0] increase the level of fines or sanctions and alter their form so as to
increase deterrence;

(i) increase enforcement expenditures and hence the probability of detection;
(i)  impose a liability rule that would maximize social welfare.

It is well accepted that penalties should be sufficient to induce offenders to
internalize the full social costs of their behaviour (the internalization thesis). This
assumes that if there is perfect detection and no social cost of imposing punishment,
the optimal sanction will be equal to the net social (efficiency) loss post violation,
compared to the situation prior to the violation.*? The penalty should thus be equal to
the net harm to everyone but the offender.®® For cartels, the optimal penalty is equal
to the deadweight welfare loss plus the wealth transfer to the cartel from purchasers

®The Office of Fair Trading (OFTPlenafiAneassegsmesd o

Economics, 2009).

% Buccirossi, P. and Spagnolo, G. (2007) "Optimal Fines in the Era of Whistleblowers - Should Price
Fixers Still Go to Prison?" in Goshal, V. and Stennek, J. (Eds.) The Political Economy of Antitrust,
Elsevier: Amsterdam.

% The issue is more complicated in competition law (as in all areas of commercial law) as one should
also examine the question of the efficient allocation or mix of deterrence between the corporation
and individuals acting on its behalf.

Becker, G. S. (1968), ACri me and P Jouina lfrmRolitical:
Economy 76, 169i 217.
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(i.e. the sum of PS and Net Loss in SW in Figure 1). This penalty only deters those
instances of the offense in which the deadweight welfare loss exceeds any savings
in production costs to the cartel. Accordingly, if the enforcement costs are positive
and the probabilities of detection and punishment are less than perfect, optimal
penalties should, according to the optimal deterrence model, exceed the social
(efficiency) cost of the violation so as to correspond to the efficiency loss caused.
The minimum punishment for deterrence to work will be equal to the expected gain
from the violation (including interest) multiplied by the inverse of the probability of the
punishment being effectively imposed. The idea behind is that the penalty must be
sufficient to render the expected value of the violation equal to zero. By imposing this
cost, the offence will be deterred. The internalization approach limits theoretically the
discretion of the authorities to impose penalties, if it will lead to a less satisfactory,
from an efficiency perspective, equilibrium than that existing prior to the violation.

At the same time, if the aim is to ensure that the offender will be given sufficient
disincentive to be discouraged from engaging in the activity in the future, the
expected value of the violation would be negative (pure deterrence thesis). In this
case, it would make sense to include all possible losses, including those of the
competitors of the offender that were, for example, foreclosed from the market, as a
result of the exclusionary practices usually following the creation of a cartel, for the
long term effects persisting after the practice has been terminated, or those of
upstream suppliers for | ost sal es, whi ch, a
unl i mi t e®i@f coursesircreased sanctions and excessive penalties may also
deter efficient conduct and generate overinvestment in compliance, which might be
inefficient. However, for the tenants of the pure deterrence thesis, that should not be
a major issue, because of the future consequence of deterring harmful conduct (and
therefore its future positive wealth maximization effects).®* Yet, even if one takes the
pure deterrence view, there might still be a problem such as over-enforcement. The
marginal cost of sanctions must not be larger than the marginal revenues of
sanctions. If sanctions have a cost to society and if the cost is a function of the
amount of the sanction (the costs of collecting of the sanction or those of keeping
people in prison, for criminal sanctions) then there can be such a thing as over-
enforcement even in the pure deterrence model.

¥Hovenkamp, H.r (sltoBL ) P riicAtndMvictigan LaC Rexiews8, 47@8.
®Wils, W.P.J. (2006), @dOpti mal \WarldGompetitisnt29, E83.nes: Theor
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2. Are these deterrence-focused perspectives compatible with the legal
approach focusing on justice and the principle of proportionality?

One may argue that deterrence constitutes an inherent principle to corrective justice.
One could distinguish between two forms of deterrence: deterrence as wealth
maximization and deterrence as a moral requirement for corrective justice to work
effectively. As Gardner forcefully explains, there is a distinction to be made between
the moral content of corrective justice and the legal principle of corrective justice:

Aflthe |l egal principle of corrective
that people conform to cerctaive [ &lst
as correcting torts that have already been committed, this legal principle is apt
systematically to deter the commission of torts that have not yet been
commi t*t edo.

Deterrence has a role to play even for those valuing only the moral principle of
corrective justice and rejecting efficiency as a normative value (deterrence-based
corrective justice approach). Preventive sanctions have long been a feature of the
legal system in most civil law systems, in view of the importance deterrence has as
an objective of corrective justice.

Some legal experts, such as Justice Scalia in the United States, hold the view that
the proportionality principle is an inherently retributivist concept, which is
incompatible with consequentialist goals of punishment (such as the goal of
deterrence). Others disagree. For example lan P. Farrell considers that Justice

j ust.i
mareall ¢

Scalabeanal ysis is flawed and that Aphil osophi

principle of proportionality is not an inherently retributivist concept, but rather a

theoretically independent moral conviction

Whatever option is chosen, there may be a possible conflict between the economic
approach and the legal approach to sanctions for economic violations.

An illustration of this conflict may be found in the 1998 US Supreme Court Judgment
United States v. Bajakajian, which was not a competition case but is nevertheless
quite interesting for our purpose®. In this case, a Mr Bajakijian had attempted to

®Gardner , J. (2011) , i Wh at is Tort Law FlLaw &nd
Philosophy 30, 1, 26 and 29.

Farrell.l.P. (2009) "Gilbert & Sullivan and Scalia: Philosophy, Proportionality and the Eighth
Amendment" ExpressO Available at: http://works.bepress.com/ian_farrell/1

% United States v. Bajakajian, 524 U.S. 321 (1998).
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leave the United States with $357,144 in cash without filling the form which must be
filled by all citizens taking more than $10,000 in US Currency out of the United
States. The United StatesdO government

i nterest i n controlling what property
forfeiture of the unreported currency ($357,144) supported that interest by serving to
Adeteft] mokvleiment s of ic areviding the nGoverramend avith
Aval uable information to investigate a

unconstitutional to take $357,144 from a person who failed to report his taking of
more than $10,000 in US Currency out of the United States. It was the first case in
which the Supreme Court ruled a fine to violate the Excessive Fines Clause. The
Supreme Court justified 1its decision

respondentds crime with the $357,144 forfei

that such a forfeiture would be grossly disproportional to the gravity of his offense. It
is larger than the $5,000 fine imposed by the district court by many orders of
magnitude and it bears no articulable correlation to any injury suffered by the
Government é. For the foregoing reasons

argue

| eave

nd det
cash. o The Supr eme Cour mnt and erjlesl cthae @@ wash i s a

by sa

, t he

would violate the Excessive Fines Clauseo.

In the competition law area, there is a risk that review courts (adhering to the legal
principle of proportionality and t he
acceptability approachod to sanctions)

competition authorities (adhering to the economic principle of deterrence and the
i mplicit Acost minimization approacho

to reduce the amount of the sanctions to non-deterring levels. For instance, the
principle of proportionality constitutes an important limit to the European

i mp |
may f

t

to san

Commi ssionéds discr et i heiprincipie ispnoliédringArtidlee na | t i

49(3) of the Charter of Fundament al Ri
penal ties must not be di s pr oProportionatityisdse
a general principle of EU law, applying as such to all measures adopted by
Community institutions. According to settled case law:

¥See also Wils, W.P.J. (2006), i Opt iWwordCompetition 29y

ght s
to t

ust Fi

208. (Noting that 6the principle of proportionald]

punishment. Indeed, the utilitarian conception of punishment, which justifies fines being set at the
level required for optimal deterrence at the lowest cost, competes for the allegiance of the legal
system with the retributive view of punishment. Under the latter view, punishment is not justified
by its future consequence of deterring harmful conduct, but rather on the ground that it is morally
fitting that a person who does wrong shoul d
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fby virtue of that principle, the lawfulness of the prohibition of an economic
activity is subject to the condition that the prohibitory measures are
appropriate and necessary in order to achieve the objectives legitimately
pursued by the legislation in question; when there is a choice between several
appropriate measures recourse must be had to the least onerous, and the
disadvantages caused must not be disproportionateto t he ai mé pur sue.

This three-part test has, of course, to take into account the margin of discretion of
the European Commission in adopting appropriate penalties, including its discretion
in establishing the level of optimal deterrence. Although the principle of
proportionality does not exist as such in US antitrust law, a constitutional
proportionality requirement applies to most punitive damages cases as well as to
other types of remedies.**

There is a second risk, which is that competition laws themselves may impose

ceilings on the level of sanctions that limit the ability of competition authorities to

impose deterrent sanctions. Indeed, many competition laws provide for maximum

sanctions for competition violations expressed either in absolute terms (example:

Athe maxi mum sancti on ,00000000i drr iaggiangp rwiplolr tl
turnover of the violators (example: Athe max
of the total t ur no vapartiorotlie affettesl mérketr(endg mmlre afst hae
maximum sanction for bid rigging will be 10% of the amount of the relevant
procurement market o).

Table 2: Statutory limits

Jurisdiction Statutory limits
f UsSD $ 100 million (-~
United States Sherman Act, or

1 under the Alternative Sentencing Statute
fines up to twice the gain derived from the
criminal conduct or twice the loss suffered by
the victims

0 Case C-331/88, The Queen v Minister of Agriculture, Fisheries and Food and Secretary of State for
Health, ex parte Fedesa and others [1990] ECR 1-4023, para. 13.

“"Thomas, T.A. (2007), HAProportionality and the Supr
Hastings Law Journal, 59, 73; Sullivan, T.E. and R.S. Frase (2008), Proportionality Principles in

American Law: Controlling Excessive Government Actions, Oxford: Oxford University Press. See also

State Farm Mut. Auto. Ins. Co. v Campbell et al., 538 U.S. 408 (2003) where the US Supreme Court

has declined to adopt a strict ratio test for punitive damages, but has suggested that the punitive to

actual ratio should rarely be in double digits (that is, exceed a 91 1 ratio), thus indicating that a ratio of

10-1 might be found disproportional.
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European Union 1 10% cap of the total worldwide turnover

United Kingdom 1 10% cap of the total worldwide turnover

Germany 1 10% of the annual worldwide turnover of the
undertaking. This has been interpreted by
German courts not as a cap (as under EU
law), but as a maximum fine.

France 1 10% cap of the highest worldwide pre-tax
turnover

Brazil 1 30% of the gross revenue of the last financial
year

Canada

1 $10 million Canadian dollars

Chile

1 The TDLC can impose fines for fiscal benefit
up to 30,000 annual tax units (UTA),
(approximately US$30,000,000) for practices
consisting in express or tacit agreements
among competitors, or concerted practices
between them, that confer them market
power and consist of fixing sale or purchase
prices or other marketing conditions, limit
production, allow them to assign market
zones or quotas, exclude competitors or
affect the result of bidding processes. For all
other competition law infringements, the
TDLC can impose fines for fiscal benefit up
to 20,000 annual tax units (UTA).

In all those cases the maximum amount of the fine being allowed legally risks being
considerably lower than the amount which would minimize cost to society. When this
is the case there is no guarantee that the competition authority will be able to impose
deterrent sanctions on violators.
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Yet, there are arguments to support the view that in the case of competition law, the
deterrence principle should prevail over the retribution principle in the sanctioning
policy of the competition authority and the courts.

First, one of the principal goals of competition law is economic: the promotion of
economic efficiency. The underlying reason for the adoption of competition law lies in
the teaching of economic analysis which suggests that in most cases competition
promotes economic efficiency. It follows that the enforcement of competition law
must itself be efficient if competition law is to promote economic efficiency. And the
deterrence model meets this criterion. It would thus contradict the goal of competition
law to base its enforcement on the retribution model. Illustrating the view, widely held
by competition authorities, that deterrence should be the only goal of sanctions with
respect to cartel s, Werden (20009) obs
from other property crimes only with respect to the purpose of sanctions.
Rehabilitation and incapacitation are important purposes for most criminal sanctions,
but deterrence is the only significant function of sanctions for cartel activity, and the
specific deterrence of convicted offenders clearly is secondary to the general
deterrence of p%tential offendersbo

Second, most competition laws impose a ceiling on the level of sanctions, which is
very low compared to the cost imposed on society by cartel offenders and to what
the deterrence model would suggest as appropriate sanctions. As J.A.H. Maks, M.P.

Schinkel and | . A. M. Bos (2005) argue: nt he
absolute value (US) or in percentage of turnover (EU) can have perverse effects on
deterrence. Such ceilings are, in most cases, ec onomi c al | y* Howgverst i fi e

the main reason why such ceilings are so low is to ensure that the sanctions against
antitrust violators remain proportional to the violations (or morally acceptable). Along
those lines Wils (2006) notes that "(t)he maximum of twice the gross gain as
foreseen in the US under the Criminal Fines Improvement Act, may reflect the limit of
what multiplication is considered acceptable from a proportional justice perspective.
In the EU, Regulation No 1/2003 provides that fines imposed by the European
Commission cannot exceed 10 % of the total (consolidated) turnover of the company
concerned in the preceding business year. This ceiling appears to reflect more
generally concerns with very high fines, not only from the perspective of proportional
justice but also as to the risk of inability to pay, and the social and economic costs of

“Werden, G. J. (2009) fSlaetcttilbei RgniCah me furopdait i vt hg:

Competition Journal 5(1), 19-36.
“hiPerverse incentive effects of bounding fines
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high fines"**. Lianos has also explained that proportionality requirements limit the
discretion of competition authorities when adopting remedies or sanctions/penalties.
According to recital 12 and Article 7, the Commission may impose on infringers

6behaviour al or structur al remedi es wh i

commi tted and necessary to bring t hadural
remedies are subject to a stricter proportionality requirement as they can only be

nfri

i mposed O6either where there is no equally

equally effective behavioural remedy would be more burdensome for the undertaking
concerned than the structural remedyo.
exceed 10 percent of the total turnover of the undertaking the preceding business
year, thus introducing a quantitative measure of proportionality. Below this threshold,
the mere fact that a fine may be very high will not render the fine disproportionate,
because the 10% threshold is an abstract safeguard against disproportionality.*®
There is no reason given for the introduction of this differentiation on the qualitative
or quantitative expression of the proportionality principle, although it may be
explained by the different forms of judicial scrutiny of fines and remedies, fines being
subject, because of their punitive dimension, to a stricter judicial control*°.

Thus within the ceiling set by the law, deterrence should be the overriding concern in
the setting of the sanctions and the sanctions should be a function of the expected
profits by the violators and the probability of the practice being sanctioned. Yet in a
number of cases antitrust fines are based on the volume of affected commerce,
rather than on the profits of the colluding firms. As Bageri, Katsoulacos and
Spagnolo show (2013) fines based on volume of commerce have a number of
distortive effects*’. First, specialized firms active mostly in their core market expect,
ceteris paribus, lower fines (when caps bind) than more diversified firms active in
several other markets than the relevant one. Second, if expected fines are not
sufficient to deter cartels (and we will discuss this issue later on), fine based in
revenue rather than on collusive profits may push firms to increase cartel prices
above the monopoly level to reduce the penalty thus exacerbating the

“Wils, W.P.J. (2006), 6O0Opti mal WaorldCompetitisrt 29, B83rSees :

also Li anos, | Compétiflod 1a3v) remédies in Europe: Which Limits for Remedial

Discretion?i, i n Li an dandbodk.in,EU & m@ettioralLaw (EdwardElgar( Ed s .

Cheltenham), 362-455

*® See Judgment of the Court (First Chamber), 18 May 2006, Case C-397/03 P (Archer Daniel
Midland v Commission) [2006] ECR 1-4429 at paras 100-106.

% See, Part VIl of this report on judicial scrutiny and the distinction made in EU law between the
control of legality of remedies and fines, the General Court having unlimited jurisdiction in respect
of decisions by which the Commission imposes fines.

47Bageri, V., Kat soul acos, Y. and Spagnol o, G.
on revenue OEconomic Journal, 123(572), 5451 557.
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anticompetitive harm caused by the cartel. Bageri, Katsoulacos and Spagnolo

conclude that A(d)evel opments in economics
estimate illegal profits from an antitrust infringement with reasonable precision or
confidence, as regularly done to assess danm

change these distortive rules of thumbs that make revenue so central for calculating
fines, if the only thing the distortions buy for us is saving on the costs of data
collection and il l egal profit esti matré ono.
effects-based approaches in setting fines, which will be examined later in this report.

D. Can there be over-deterrence? Are penalties for cartels excessive? Should
they be?

The first thing to mention about over-deterrence is whether it should be considered
to be a problem.

Over-deterrence of a practice, which may in some cases entail significant pro-
efficiency benefits (such as a unilateral practice that may be considered, in some
respects, an abuse of dominance), may be a major problem since such over-
deterrence may entail significant costs in lost efficiency, over and beyond the direct
cost of the over-enforcement.

Six possible sources of costs due to over-deterrence and/or over-enforcement come
to mind:

First, there is the possibility that law enforcement may be so intense that beyond
some level the additional cost of law enforcement will be higher than the cost that the
additional violations of competition law deterred would have imposed on society.

Indee d |, Nfexcessi vel y -teteghby didcqunaging poterdigl investoesr
away from markets and practices that could raise the possibility of infringement
actionso, and this may be welfare reducing i

Second there is the possibility, if competition authorities and courts are not infallible,
that very high sanctions or a very high level of enforcement will lead to costly
enforcement errors. The possible errors in appraising the behaviour in question may
dilute the deterrent effect of sanctions and of course harm social welfare by leading
to wrong enforcement decisions should also be considered.

Enforcement errors may be of two sorts*’:

N

An assessment of discretionaryl9penal
An assessment of discretionary20penal
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0] Type | errors: These consist in wrongly concluding that there is an
infringement. This can lower deterrence because it reduces the cost of
violating the law.

(i) Type |1l errors: These consist in falsely not punishing a potential
infringement. This may lead to uncorrected inefficient situations and also
reduce deterrence because it reduces the difference between the
expected fine from violating the law and not violating it.

As it is explained by Polinsky and Shavell, a positive probability of a Type | error
reduces deterrence because it lowers the expected fine if an individual violates the
law, while a positive probability lowers deterrence because it reduces the difference
between the expected fine from violating the law and not violating it, thus making the
violation less costly to the individual®. For instance, Type Il errors might be dealt by
increasing prosecutorial resources and thus the probability of detection, in the
context of public enforcement, or training judges and putting in place specialised
tribunals, in the context of private enforcement, while Type | errors may be dealt by
putting in place filters, such as summary judgments, in the context of private
enforcement or by raising the standard of proof in both public and private
enforcement or finally by adopting the principle of proportionality for penalties and
remedies®’. As Harold Houba, Evgenia Motchenkova and Quan Weno b s er v e : A(é
excessive fines may amplify the possible negative impact of antitrust enforcement,
which can stem from unobservable legal errors. Hence, the rationale for adopting the
principle of proportionality is to minimize any potential undesirable impact of the
antitruXt policybd

Third, there is the possibility that if sanctions are very high and enforcement very
intense, firms will spend a disproportionate amount of resources to ensure that their
employees do not violate the law (for example through compliance programs)
leading to a reduction in their efficiency because they will refrain from entering into
efficient horizontal agreements for fear of being sanctioned (see the examples given
by Posner referred to earlier).

Polinsky, M.and Shavell, S. (2009) APublic Enforcem
(eds.), The New Palgrave Dictionary of Economics, Palgrave/Macmillan, 2" ed., 178-188, 183.

Polinsky, M.and Shavell, S. 620089) DaPubufc¢ Bnf &Ntcam
(eds.), The New Palgrave Dictionary of Economics, Palgrave/Macmillan, 2" ed., 178-188, 183.

Houba, H, Mot chenkova, E. and Wen, Q. (2013) ALeg
Tinbergen Institute Discussion Paper, T1 2013-178/II.
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Fourth, in jurisdictions where the victims of antitrust violations may be awarded

damages over and beyond the prejudice they have suffered, r ai si ng a -ri sk o
c o mp e n s déerée ambe a risk that claimants have an incentive to bring dubious

claims with the hope that they will benefit from a favorable court decision or

settlement, thus imposing unjustified costs on the defendants.

Fifth, excessive fines may lead to the insolvency of the undertakings to which they
have been imposed. This might not necessarily be a problem, as the risk of
insolvency following the imposition of a fine may have potential deterrence effects.
Yet, it may also lead to negative welfare effects, if it excludes one of the very few
competitors in a market characterized by barriers to entry™.

Sixth, excessive fines may affect shareholders, bondholders and other creditors of
the infringing undertaking, or employees, in case the payment of the financial penalty
leads to a job cutting exercise in order to limit costs, even if none of the above may
have been aware of the illegal activity or contributed to it. Furthermore, consumers
may be harmed if the amount of the fine is passed on to them in the form of higher
prices. For this reason, individual sanctions have been usually considered as a more
effective tool of deterrence, in view of the fact that they are targeted to those real
responsible for the anticompetitive conduct.

However, even though cartels can in very rare cases have pro-efficiency benefits, it
is quite unlikely that they will have such effects in the vast majority of cases. This is
why most jurisdictions treat them as per se violations of antitrust laws. Thus the cost
of type I errors is quite limited for cartels and one may consider that over-deterrence
is not a problem in this case (although over-enforcement might be).

Furthermore, the risk of insolvency is relatively limited in most cases. Although

Werden and Simon (1987) noted the possibility that the optimal fine may lead

several firms to bankruptcy, Craycraft et al. (1997) found that 95 to 100% of all firms

fined for price fixing 1955-1993 were able to pay their fines and that some of them

would have been able to pay fABeckeriano fi
according to the optimal deterrence model)*.

*The OFT, fAAn assessment of di scretionary20penalties r
54Craycraft, J. L. CraycraArnt i tCruatndSa&Gmdtliognsl.arcd g 1WiC
Review of Industrial Organization 12, 175-176.
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Finally, some authors doubt that even in the cartel area there is a serious risk that
firms may overreact to strong enforcement or that unjustified legal costs may be
imposed on defendants. Thus, for example, Harrington (2014) states:

A(é) as matesl bybothers there are at least two sources of social

harm from excessive enforcement. First, firms may avoid legitimate activities

out of fear that their behavior would be misconstrued as collusive. Second, at

least in the case of the U.S. where there is an overly active litigation scene,

customers may pursue unjustified cases with the hope that the prospect of

legal fees, discovery, and the small chance of having to pay large customer
damages wil |l i nduce settl ement obthesei nnoce
concerns, at least for the U.S. The standards for proving guilt for a Section 1

violation have always been high. Furthermore, Twombly has raised the bar as

now discovery can be avoided wunless the
suggestiveenough t o render a Al conspiracy plau
difficult for a plaintiff to get past the pleading stage without some reasonably

convincing evidence that there was collusion and it was of the unlawful

var iPetyo

It follows from the previous analytical discussion about the deterrence model that
there can be over-deterrence and/or over-enforcement if (i) the sanctions are larger
than the cost to society (e.g. overcharge, harm to innovation, reduction of quality and
consumer choice) due to the violation divided by the probability of the violators being
found guilty and (i) the marginal cost of sanctioning cartels is larger than the
marginal revenue to society from eliminating them.

Thus when one discusses whether sanctions against antitrust violations are optimal,
two main questions must be addressed: is there under-enforcement (if the level of
sanctions is lower than the gains to violators from, for instance, cartelizing divided by
their (perceived) probability of being caught)? Is there over-enforcement (if we are in
the optimality zone but the enforcement is so thorough that great costs are incurred
to catch cartels which impose insignificant costs on consumers). The second
guestion has been rarely examined because, as we shall see, most of the evidence
presented in recent years has suggested that there was significant under-
enforcement (rather than a risk of over-enforcement) in the major jurisdictions

55Harrington, J. (2013) iAre penalties for cartels

concerned?0 Febraomapetigiondc8demiazconl. 4, at
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(United States and the European Union). However more recent research has argued
that the level of sanctions in the EU could reach the deterrence level.

E. Are monetary sanctions over-deterrent or under-deterrent?

In Europe, the European Commission has substantially increased the level of
sanctions for cartels during the first decade of the 2000s as shown in the following

table®®:

Table 3: Fines imposed not adjusted for Court judgments i period 1990-2013
(last change 5 December 2013)

Year Amount®>in
1990-1994 539 691 550
1995-1999 292 838 000
2000-2004 3462 664 100
2005-2009 9414 012 500
2010-2013 7241 181674

Total 20 950 387 824

Table 4. Ten highest cartel fines per case (since 1969) (last change 31 March

2014)

Year Case name Amounti n>® (

2012 TV and computer monitor | 1 470 515 000
tubes

2008 Car glass 1189 896 000

2013 Euro interest rate | 1 042 749 000
derivatives (EIRD)

2014 Automotive bearings 953 306 000

2007 Elevators and escalators | 832 422 250

2010 Airfreight 799 455 000

2001 Vitamins 790 515 000

%% see Combe, E. and Monnier, C. (2011) A Fi nes Agai nst Hard Cor e

Over

E n f o Artiteust Bulletiro56, 235.

Cartels

" Amounts as imposed by the Commission and not corrected for changes following judgments of the
Courts General Court and Court of Justice of the EU) and only considering cartel infringements
under Article 101 TFEU. Only the amounts concerning Article 101 TFEU have been included in
these statistics (not those concerning Article 102 TFEU).

BTAmount

adjusted to

refl ect
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2008 Candle waxes 676 011 400

2007/2012 Gas insulated switchgear | 675 445 000
(incl. re-adoption)

2013 Yen interest rate | 669 719 000
derivatives (YIRD)

Table 5: Ten highest cartel fines per undertaking (since 1969) (last updated 31

March 2014)

59

Year Undertaking Case Amounti n> U
2008 Saint Gobain Car glass 715 000 000
2012 Philips TV and computer | 705 296 000 (of
monitor tubes which 391 940 000
jointly and
severally with LG
Electronics)
2012 LG Electronics TV and computer | 687 537 000 (of
monitor tubes which 391 940 000
jointly and
severally with
Philips)
2013 Deutsche Bank | Euro interest rate | 465 861 000
AG derivatives (EIRD)
2001 F. Hoffman-La | Vitamins 462 000 000
Roche AG
2013 Société Générale | Euro interest rate | 445 884 000
derivatives (EIRD)
2007 Siemens AG Gas insulated | 396 562 500
switchgear
2008 Pilkington Car glass 357 000 000
2009 E.ON Gas 320 000 000
2009 GDF Suez Gas 320 000 000

A lively debate has

characteristic of over-enforcement or under-enforcement.

“Amount

adjusted to

re

flect
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Combe and Monnier (2009), for example, studied 64 cartels sanctioned by the EU
Commission for which they had sufficient data (a large majority were sanctioned
after 2000) and concluded the following:

"(...) The level of fines compared to the illegal gain made by cartels members
remains low as at best only half of the fines reach this value. This implies that
fines regularly fall below the minimum illegal profits of cartels. Thus, fines
imposed against cartels by the European Commission are suboptimal even
considering a 100% probability of detection. It means that even if we do not
consider the fact that some cartels remain undetected, the level of fines is
insufficient. Hence, these fines cannot deter price fixing if decisions maker are
risk neutral, as the probability of detection is clearly below 100%. (....) the
Commission has never imposed a dissuasive fine given the low probability of
detection and a low price elasticity of demand. For all these reasons, the risk
of over enforcement is actually nonexistent and should be considered as a
myth".

The issue of over-deterrence was discussed in the context of the adoption of the EU
harmonized rules on private actions for damages. An external study prepared for the
legislative preparations of the European Commission (Renda et al, 2007) included
some discussion over the adoption of multiple (double) damages in order to enhance
deterrence. The study found that, under low, medium and high assumptions
regarding detection for cartel cases, double damages would encourage victims to
exercise their right to damage compensation with no risk of overdeterrence, as the
increase would not be sufficient to approximate optimal deterrence, given the low
detection rate.

Assuming that the loss to society consists of two components (i) the overcharge
(OC) on the cartelised goods, and (i1i)
not produced because in order to raise price the cartel restrict output, Renda et al
(2007) found that assuming the deadweight loss equals either 10% or 50% and EU
penalties imposed on cartels are between 23% and 79% of the overcharge, the
yearly welfare impactof EU-wi de cartels would be in t
and U36. Ge. betweéeh 0.12% and 0.33% of EU GDP in 2006. One should
also take into account that the benefits of a cartel can be greater than the
overcharge whenever the cartel agreement leads to some efficiencies (e.g. cost
reductions) for cartelists. The study found that even if treble damages (or, similarly,
double damages with prejudgment interest) were awarded in Europe, enhanced
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t

he

he



private damages actions in addition to fines and settlement awards would still not
recover the full societal loss from detected and undetected cartels®. The following
table prepared by Renda et al (2007) takes into account the penalties, damages and
settlement awards a global cartelist faces from the various competition law
enforcement systems around the world. The inclusion of these costs has been
explained by Connor (2007), in view of the benefit-cost calculation a cartelist will face
ex ante (before engaging in cartel activity)®. This can be represented with the
following equation: E(C) = E(F) + E(S) + E(R). The expected penalty faced ex ante
by a cartelist is the sum of expected public penalties (E(F)), expected private
damage settlements (E(S)) and expected (negative) reputational effects (E(R)).
Although the later are not included in the following table, these speculative results
show that the liability/overcharge ratio would still lead to under-deterrence, even
under the least conservative estimates. Even if the expansion of competition
legislation across the globe the last decade may challenge some of these findings,
competition law enforcement in most of these new competition law jurisdictions is still
weak and presumably does not add much to the global efforts of deterrent
competition law enforcement.

Table 6: Deterrence for a global cartelist®

Jurisdiction Low Medium High
Global cartels

Detection rate 18% 24% 30%
Conviction rate 75% 75% 75%
Ex ante probability | 13.5% 18.0% 22.5%
of conviction

Public fines US - % | 10.8% 18.8% 26.8%
of overcharge

Public fines | 11.2% 24.0% 36.6%
Canada - % of

® Renda, A. etMakiad an(ita€d Gaihages actions more effective in the EU: welfare

i mpact and pot éaport paepared forehe Europeas @ommission, 109-110, (noting that

evewi thh treble damages, private enforcement woul d

of the total |l oss from cartelso).

al

®®Connor, J. Mice-F(ix00n7g) ,Oviier char ges: LegaChapenid59E580nomi c

in John B. Kirkwood (ed), Volume 22 of Research in Law and Economics. Oxford, Amsterdam and

San Diego: Elsevier.

®?Renda, A. e Makiaglantifrugt @@nages actidns more effective in the EU: welfare impact
and potential scenariosdReport prepared for the European Commission, 105.
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overcharge

Combined North | 10.9% 19.2% 27.5%
America

EU penalty - % on | 9.2% 20.5% 31.8%
overcharge

Combined North | 20.0% 39.6% 59.2%
America and
Europe

Global penalties 1.6% 3.5% 5.4%

Combined 21.6% 43.1% 64.7%
penalties

Awards/settlements | 35% 80% 125%
North America

Awards/settlements | 29% 85% 145%
EU

Awards/settlements | 64% 165% 270%
combined

Total liability T | 86% 209% 335%
public fines and
private
awards/settl.

Deterrence w/out | 7.6% 22.2% 42.7%
EU private enf.

Deterrence with | 11.6% 37,5% 75.3%
EU private enf.

However the methodology used by Combe and Monnier (2009) has been
questioned. For example, Allain, Boyer, Kotchoniz, and Ponssard (2013) criticize
their work on two grounds®:. The first concerns the cartel overcharge. The authors
evaluate the validity of their estimated overcharge by controlling for econometric
problems such as model error, estimation error and publication bias in the
determination of representative overcharge estimates. Second, Allain, Boyer,
Kotchoniz, and Ponssard consider a dynamic framework through which each
individual firm must recurrently determine if pursuing its participation in the cartel will

% Allain, M.-L . et a Are Catél Fides Optimal? Theory and Evidence from the European
Un i oQiRANO -Scientific Publications 2013s-2.4
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generate a level of future profits which exceeds those that would arise from deviating
from the cartel agreement, while taking into consideration the probability of detection
and the subsequent fine. Combe and Monnier do not include such a dynamic
framework in their analysis.

Based on these improvements to the methodology of Monnier and Combe (2009),
Allain, Boyer, Kotchoniz, and Ponssard (2013) estimate that the optimal fine should
be more than ten times lower than the benchmark suggested by previous studies.
They conclude:

"The comparison of our benchmarks to the actual level of fines imposed by
the European Commission in recent cartel cases (from 2005 to 2010) shows
that, according to the different competitive scenarios, approximately 30% to
80% of the fines are deterrent, while 50% to 80% are compensatory. These
empirical results could indicate that recent fines are closer to their deterrence
and compensation objectives than they used to be. However, a striking
feature of our results is the dispersion of the fines: some seem to be much too

high, while others are much too | owo.

Katsoulacos and Ulph (2013) build on the work of Allain, Boyer, Kotchoniz, and
Ponssard and introduce an additional consideration regarding the timing of penalty
decisions®. They observe that the existing literature, based on the economics of
crime, assumes that the detection and prosecution of cases takes place immediately
after the action has come to its natural end. They point out that antitrust violations
can last for many years and competition authorities sometimes intervene and
terminate actions before they have come to a natural end. Symmetrically, a
competition authority may only reach a decision on a case and impose a penalty
long after the antitrust action has terminated.

Katsoulacos and Ulph then reason that if an anticompetitive action is stopped before
it has reached its natural end, then the firm will suffer a loss of profits relative to what
otherwise might have happened and so the penalty does not need to be so high to
generate the same level of deterrence. However, on the other hand, the revenue
base on which the penalty will be imposed is smaller than it would otherwise have
been had the action lasted its natural life and so the penalty rate has to be higher to
achieve the same level of deterrence.

“Katsoul acos, Y. and Ul ph, D. (2013) AAntitrust

on cartel s ®he&commialognalsl?3,572), 558i 581.
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If a decision can be reached and a penalty imposed long after the action has come
to a natural end then this implies that the probability of effective action ever being
taken is higher than if the action is taken only when the action has reached its
natural life 7 pointing to a lower penalty. However, the fact that the penalty is
imposed much later means that, discounted back to the present, it represents a
lower potential cost to the firm contemplating taking the action, and so the penalty
rate needs to be raised to have the same deterrent effect.

Altogether, using a new European data set to calculate the impact of these additional
factors, they show that the optimal penalty is approximately 75% of that implied by
the conventional formula and they support the conclusions of Allain, Boyer,
Kotchoniz, and Ponssard that existing penalties are within the range supported by
calculations of optimal penalties.

Finally, Harold Houbay, Evgenia Motchenkova, Quan Wen (2013) using the marginal
deterrence literature make a related point®>. They show that if one takes into
consideration the legal principles which antitrust sanctions must obey (punishments
should fit the crime, proportionality, bankruptcy considerations and minimum fines),
the antitrust authority should not punish maximally overall, but punish in a smarter
manner such that mild offences are not fined at all. Their results call for a subtle
reconsideration of the common wisdom in the economics of concerted crime that
setting the fine equal to the available legal upper bound always increases the
effectiveness of deterrence.

F. Interaction between fines and private enforcement

1. The function of public and private enforcement of competition law:
complements or substitutes?

The interaction between fines and private actions for damages is of particular
interest for all jurisdictions that have made the choice of a dual enforcement system
for their competition laws. This constitutes the majority of jurisdictions, which
explains why the topic of the interaction between public and private enforcement, in
particular with regard to cartels, has been, very early on, a matter of concern for the

® Houba, H, Mot chenkova, E. and Wen, Q. (201.3)

Tinbergen Institute Discussion Paper, T1 2013-178/II.
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International Competition Network®®. After conducting a survey of the legal
framework and practice in a number of jurisdictions, the ICN Report noted that
private antitrust enforcement, when this results from individual actions for damages,
Amai nl y cfoumlpfeinisaat ar,y asunfcttheonpl ai nti ff

enforcementtoasser t hi s rights as an individual

to his owf’ Fpomithisrperspectve,oprivate enforcement may appear
complementary to public enforcement whose principal aim is not the compensation
of the injured parties from the competition law infringement, but deterrence®. Both
public enforcement and private enforcement (in particular through collective actions
for damages) may have a deterrent function, as in combination with public
enforcement, private enforcement can help to raise the deterrent effect of antitrust
enforcement for companies and so prevent anticompetitive practices. The relation
between the two different forms of enforcement in this case would be either
complementary, if additional deterrence is always good, or competitive, if there can
only be an optimum level of deterrence, in which case more deterrence through
private enforcement should lead to less deterrence through public enforcement, if the
authorities want to avoid over-deterrence, assuming that the latter result would be
suboptimal for total welfare®®. Furthermore, private enforcement complements public
enforcement because it fulfils a relief function when competition authorities have to
concentrate their relatively limited resources on cases which are of general
significance for competition, and hence, in the absence of public enforcement,

% See, International Competition Network, Cartels Working Group, Interaction of Public and Private
Enforcement in Cartel Cases, Report to the ICN Annual Conference, Moscow 2007, available at
http://www.internationalcompetitionnetwork.org/uploads/library/doc349.pdf .

“see, I nternational Competition Networ k, Caandel s Wor

Private Enforcement in Cartel Caseso, Report
at http://www.internationalcompetitionnetwork.org/uploads/library/doc349.pdf, p. 33.

% It is perfectly possible for public enforcement to aim compensation as well as deterrence. For
instance, In the United States, according to Section 4C of the Clayton Act, parens patriae can be
invoked by the a State attorney general enabling him to have standing to sue on behalf of the
State citizens that have been injured by a violation of the Sherman Act.

% This view of an optimal level of deterrence assumes that the objective of deterrence in this context

is intrinsically linked to that of economic efficiency or wealth maximization. Indeed, the optimal

deterrence model and more generally optimal enforcement theory shares with economic efficiency
theory the belief that the aim of the legal system is to promote wealth maximization. Some authors
have distinguished between two forms of deterrence: deterrence as wealth maximization and
deterrence as a moral requirement for corrective justice to work effectively, deterrence having a role

to play even for those valuing only the moral principle of corrective justice and rejecting efficiency as a

normative value (the deterrence-based corrective justice approach). See, I. Lianos, Competition Law

Remedies in Europe: Which Limits for Remedial Discretion? In Lianos, I. and Geradin, D. (eds.)

(2013), Handbook in European Competition Law: Enforcement and Procedure, Edward Elgar, 362-

456. If one takes a deterrence-based corrective justice approach, it is unclear on which grounds

to thi

iovkeat errenceo wildl be deemed i nappr puplic iartpevate henc e

enforcement will always be complements.
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private parties are offered the possibility of using private enforcement in order to
protect their legitimate rights™.

2. Public and private remedies and theneedfor fiequal i zati ono

The interaction between the administrative and the civil remedial process, in

particular damages for infringements of competition law, has been a subject of
controversy. Some authors have argued that the potential accumulation of remedies

that might result from the dual enf orcement
demand fa formal mechani sm f’0 Discuoseimgithd Ethat i on
example, Kloub advances a retributive equivalence theory measuring the optimal
enforceability of a right in the following manner:

AA right is enforceable if the total dam
the amount of compensation (C) and monetary punishment (P). In short: D =

C + P théredofe, an optimal enforcement system should strive to impose

sanctions (in the form of compensation and monetary punishment) that equal

the total damage inflicted by a violation (in the context of antitrust violations

this includes both the actual damage caused to victims and the damage

caused to society as a whole in the form of deadweight loss) .

Although the author distinguishes retributive equivalence from deterrence, which is
Aprospective | ooking and is viewed from th
potenti al vi ol at orgsedn e(rtaH u sd ed e aiefnice) andcdhe ¢
violation enforceability of antitrust rules must be based principally on retributive
equi val encebo and t hat enf orcement i exce:
enforcement’>. Over-e nf or cement may | esd, toudlspasi mi sa
resources in the context of the particular violation, or general effects, leading to over-
deterrence and consequently to negative chilling competition effects. If over-

“see, I nternational Competition Networ k, Cartels Wor
Private Enforcement in Cartel Caseso, Report to th
at http://www.internationalcompetitionnetwork.org/uploads/library/doc349.pdf, p. 33.

"sSee Frese, M. J (2011) AFines and Damages hbender EU

Accumul at i onWodd Corhpetiidni34(3),397& 3 2 , 398; Kl oub, J. (2009
on Damage Actions for Breach of the EC Antitrust Rules: Plea for a more Holistic Approach to
Antitrust Eardpean Coenpeditiort Journal 5 (2), 515-547.

“Kloub, J. (2009) AWhite paper on Damage Actions for
more Holistic Appr oach EuropeaA @ampetitiorudournal 5 1(2), 615-648,me nt 0
523. We consider that D should also cover the administrative costs of law enforcement to the
extent that these lead to deadweight loss.

®Kloub, J. (2009) AWhite paper on Damage Actions for
more Holistic Appr oach EtropeaA @dmpetitioruJournal 5 1§2), 615-64¢,me nt 0
523.
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enforcement is possible, then the enforcement system shouldcontai n fian equali
mechanism to ensure that the amount of monetary punishment and compensation

imposed for individual violations does not exceed the total damage (damage to the

victims, ie. wealth transfer; and damage to society, ie. deadweight loss) caused by

the vi‘dl ationbo

Optimal enforceability defined, one should take into account that this goal may be
achieved fieither by monetary puni shment (p
(private enforcement) al”There areseverd argumnemts i r ¢ o n
for a mixed system of enforcement, instead of a purely public or private one, a topic

that has already been examined extensively in the literature’®. Because of the risk of
over-enforcement should public and private enforcement be combined to produce

remedies that exceed the total damage (private enforcement being uncontrollable to

a large extent as it is decentralized and results from the individual or collective

initiative of the claimants), there is a need for an equalizing mechanism or, simply

put, coordination between the two. From this perspective, although public and private

enforcement are complements, they also compete as to the share of the total

damage they effectively retribute, hence the need to examine the competitive

relationship between the two and the procedures put in place in EU competition law

to achieve an Aoptimal o coordination betwee
enforcement. However, in view of the fact that public and private enforcement are

also complements, their mutual interaction requires a greater degree of
interoperability between them, which calls for rules designed to facilitate the exercise

of each of these two forms of enforcement, to render them more cost-effective and to

achieve the largest synergies possible.

“Kloub, J. (2009) AWhite paper on Damage Actions for
more Holistic Appr oac h EtropeaA @dmpetitioruJournal 5 1§2), 615-64¢,me nt o
530.

®"Kloub, J. (2009) nAdgAAdtidne for Bregrte af theoBC Amitust &Rules: Plea for a
more Holistic Appr oac h EtropeaA @dmpetitioruJournal 5 1§2), 615-64¢,me nt o
525.

®see, for instance, i n Europe: Wi | s, W. P. J. (2003)
Encour aged i Worl&E Compgtio? @6(3), 473-488 (questioning the utility of private

enforcement); M° sc hel , W. (2007) AShoul d Pr iiom aLeve BeEnf or c e
Strengthened?o0, i n Schmidt chen, ThelMore EcondhibAppraachtoM. and
European Competition Law, Mohr Siebeck 101-1 1 3 ; . Komni nos, A. P. (2006) f
Antitrust Enforcement i n EConpgtton La® KRewipw H1y &-86; Wils,Over | ap
W. P. J. (2009) AThe Relationship between Public Ant

D a ma g &Verld Competition 32(1), 3-2 6 ; H¢schelrath, K. and Peyer, S.,
Enforcement of Competition Law - A Di f f er ent i at e dZEWp ECenteafar ledropdar? 0 1 3 )
Economic Research Discussion Paper No. 29. Available at SSRN: http://ssrn.com/abstract=2278839.
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3. The fAoptimal 06 combination of public

A possible way to increase the levels of enforcement in times of limited public
resources is to allow for the private enforcement of competition law, thus contracting
out part of the task of enforcement to private parties’’. Following up the work of
Becker (1968), Becker and Stigler (1974) argued for a pure private model of
enforcement, advancing the view that the public system has perverse incentives
because of the likelihood of corruption, unless the system is organized in such a way
that private individuals and firms would investigate violations, apprehend violators
and conduct legal proceedings to redress violations. If successful, the private
enforcer will be entitled to retain the proceeds paid by the convicted violator, the
unsuccessful enforcer being required &
Landes and Posner (1975) have criticized this approach arguing that competitive
private enforcement will unambiguously lead to over-enforcement relative to what is
optimal public enforcement’®. Assuming that an optimal enforcement system relies
on the joint operation of sanctions and the probability of detection, in public
enforcement, it is possible to reduce the cost of deterrence by imposing a higher fine
and lowering the probability of detection. With regard to private enforcement,
however, raising the fine would incentivize more enforcement, and would thus raise
the probability of detection, leading to over-enforcement. This result may be
explained by a misalignment of the private and the social incentives to bring suit®.
Private parties may have a greater motive to impose liability than what is socially

and

ei

desirabl e. According to Landes and Posner 0s

will also over-enforce in comparison to the social optimum, as they do not internalize
the full cost of enforcement (e..g. the administrative cost of providing the judicial
forum), although the level of enforcement will be lower than in the context of a
competitive private enforcement.

" Although the judiciary is also paid by State resources, and hence this cost should be factored in,
private enforcement often leads to settlements between the parties to the infringement, hence
saving the costs of using the judicial system. In private enforcement, part of the investigation of
facts and economic analysis is performed by the parties and their experts, thus limiting the
amount of time and effort judges should spend, in comparison to the amount of time and effort
spent by competition authorities in investigating the alleged infringement, in the context of public
enforcement.

78
e n f or JoermalsoblLegal Studies, 3, 1-18.

" Landes, W. M. and Posner, R.A (1975 A The Private Enflounat & begahStudiesf
4, 1- 15, 15.

®Menell, P.S. (1983) AA note on p

s u iJoutnal of Legal Studies, 15, 371-3 8 5 ; Shavell,
bet ween the private and t he s o dauradl of begat Studies, 26,0
575-612.
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Polinsky (1980) took into account the variable of enforcement cost and found that, in
a large range of circumstances, private enforcement may lead to less enforcement:
the reason is that firms are willing to invest in enforcement only if their revenue from
the proceeds of the sanctions/damages is as large as their enforcement costs, while
under public enforcement, the public enforcer aims to deter as many potential
violators as it is possible, which results to a fine revenue that is less than the
enforcement costs®’. Furthermore, when the harm is spread over a large population
and involves small amounts of money, it is possible that the cost of distribution will
exceed the benefits for each of the victims of the violation. According to Rosenberg
and Sullivan (2005) this leads the claimants to invest less in litigation, as they

possess only a dAfractional owner ship i
a c t P2.omabntrast, the defender benefits from efficiencies in the litigation scale.
Il ndeed, irrespective of the Ilitigated

issues as a single litigation unit, making a substantial investment to maximize the
aggregate return from reduced liability and then spreading the cost of that

nter e

amoun

invest ment across many separate act®.dnns

comparison, the plaintiffs are atomized and do not benefit from similar litigation
efficiencies. For the same reason the defendant also benefits from an asymmetric
bargaining power in subsequent settlement discussions with each of the plaintiffs,
thus creating an incentive for the defendant to settle the case®. Optimizing

deterrence thus requires the aggregation

both parties an equivalent opportunity to exploit available litigation scale efficiencies

and to correct this fAsystemic biaso whi

private enforcement®.

Regardless of the higher cost of public enforcement, the public enforcer has the
advantage of being able to choose both the level of sanctions and the enforcement
resources invested in detection. This is not possible in the context of private
enforcement, as courts will calculate the damages by reference to the harm inflicted

ratherthanby r ef erence to the infringerds gain

active in enforcing the law, as they cannot act proprio motu. Thus, the choice of
public over private enforcement (monopolistic or competitive) will depend on the

81 Polinsky, AM.(1980) d@APri wdtie werfsous ejoenaltof Leghl Sthdies & $06-
127. Assuming that the budget of the public enforcer does not entirely depend on the fines collected.
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level of the proceeds (damages/sanctions), public enforcement being superior for
higher proceeds. The advantage of public over private enforcement nevertheless
depends on the assumption that public enforcers are motivated by the public interest
and have the adequate resources to enforce the law when optimal. These
assumptions may not always prove correct, as public enforcers are also prone to
under-performance, either because of budgetary and resource constraints, or
because of political interference or, finally, because of a mismatch between
bureaucratic incentives and the public interest.

Assuming that the optimal enforcement system will require some mix of public and
private enforcement, what should then be the factors to take into account in order to
fine-tune the system?

The cost of information over the occurrence of harmful acts may be an important
consideration. One may distinguish here between available information and the cost
of acquiring additional information. Private enforcers have usually superior
information from public enforcers on the commission of harmful acts and in any case
on the harm inflicted to them. In contrast, public enforcers have an informational
advantage when the likely social costs and benefits of the action are uncertain and
require a case-by-case analysis or some form of analysis by experts. In this case,
centralised enforcement might provide economies of scale in hiring the necessary
expertise. With regard to the acquisition of additional information, Segal and
Whinston (2007) note that the cost might be higher for public enforcers in view of the
fact that public enforcement is financed by taxation®®. Hence any additional
enforcement cost will increase taxation and will affect economic activity, unless
public enforcement is financed by the proceeds of the penalties imposed.
Nevertheless, public enforcers dispose of a wider information base than private
enforcers, as they can be seized by complaints, and they may dispose of more
effective tools to collect information, in view of their wide-reaching investigative and
sanctioning powers (e.g. leniency programmes and self-reporting of the harmful acts
by the infringers, effective control of the level of sanctions).

The objectives of public and private enforcers may also diverge. According to optimal
enforcement theory, public enforcers aim to deter harmful activities, while private
enforcers focus more on compensation, rather than deterrence, without this however
denying the possible deterrent effect of private enforcement. One may distinguish

86Segal, . and Whinston, M. (2007) APublic v.

European Competition Law Review 28, 306-315.
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here between standalone and follow on damages actions®’. With regard to
standalone actions, deterrence may be achieved, more effectively as it was
previously explained, through public enforcement, although private enforcement
mi ght provi de akdindedaenmroement betabse of under-funding
or ideological opposition to a more active public enforcement. The pursuit of public
interest and the superior expertise of public enforcers constitute additional
advantages of public enforcement. Follow-on actions may produce some deterrent
effect, in particular if that leads to add damages to the other monetary sanctions
imposed by public enforcement. However, they may also lead to over-deterrence, to
the duplication of enforcement efforts and to a strategic use of private litigation with
the purpose to harass a rival, thus suppressing productive business activities®.
Follow-on damages may also jeopardize the effectiveness of public enforcement, in
particular if public enforcers place greater reliance on leniency and self-reporting in
order to uncover harmful activity. The attractiveness of leniency programmes may be
affected by the likelihood that leniency applicants will be confronted to follow-on
private damages litigation.

As it has been observed by Segal and Whinston (2007), a public agency may also
more easily pre-commit to a strategy of deterrence by committing resources,
developing a reputation for aggressive enforcement and adopting guidelines setting
priorities®. In contrast, pre-commitment is extremely difficult in the context of private
enforcement, as the cost of developing a reputation for suing offenders will exceed
the benefits, unless the plaintiff firm is frequently harmed, in which case investment
on aggressive litigation might pay off.

Private enforcement may also give rise to enforcement externalities when many
parties have standing to sue for the same action, leading to inefficient duplication of
litigation efforts and a possible free rider problem, if the litigation efforts of one of the
parties produce positive externalities on the litigation efforts of another (e.g. assisting
with additional evidence).

In view of the findings for the literature, it has been alleged that a pure public
enforcement system might achieve more effectively deterrence than a mixed public

Kauper, T. and Snyder, E. (1986) fAAn Ilnquiry into t
Follow-on and I ndependentl y | nGdongaoivre ldaw Sarsak &, 1C68-mpar e d 0
1230.

8 Mc Af ee, R. P. and Vakkur, N . (20A0n4t)i t i Telun@afwaDegi ¢
Strategic Management Education 1(3), 1-18.

89 Segal , . and Whinston, M. (2007) APublic v. Pri

European Competition Law Review 28, 306-315.
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and private enforcement system®. This may be right with regard to private
enforcement pursuing a pure deterrence objective. However, private enforcement, in
particular actions for damages, may also aim to guarantee restitution to the victims of
the competition law violation. If the principal objective pursued by the enforcement
system is corrective justice, then private enforcement system may well be a superior
(more effective) option than public enforcement®. First, private parties dispose of
superior information on the magnitude of the harm suffered. Second, the proceeds
go to the victims having suffered harm rather than to the public purse, as it is the
case for fines and disgorgement in the context of public enforcement. Wils (2009)
observes the following:

ACi ) f [ €] public antitrust enforcement i
objectives of clarification and development of the law and of deterrence and

punishment, whereas private actions for damages are superior for the pursuit

of corrective justice through compensation, then the optimal antitrust
enforcement system would appear to be a system in which public antitrust
enforcement aims at clarification and development of the law and at

deterrence and punishment, while private actions for damages aim at
compens®@tionbd

Consequently, any effort of coordination of public and private enforcement should
integrate the fAiseparate tasks approach, unde
private actions for damagesareeachassi gned the tas¥s they are

G. Interaction between fines and leniency

Leniency pr agenarimieensto describe a system of partial or total
exoneration from the penalties that would otherwise be applicable to a cartel
member which reports its cartel member ship
(also called immunity and amnesty in various jurisdictions), have spread across the

PwWils, W.P.J. (2003) fAShould Private Anti tWordst Enf o
Competition 26(3), 473-488.

Tsee, Komni nos, A. P. (2006) APublic and Private Anti
Ov e r | @ompedtion Law Review 3(1), 5-26 , 10 (A(t)he primary function

clearly compensatoryo).

“Wils, W.P.J. (2009) fAThe Relationship between Public
D a ma g &Vverfd Competition 32(1), 3-26, 12.

Bwils, wW. P. J . elatjorsitip0betyveerii Pulblie AntRrust Enforcement and Private Actions
f or D a nmvoglceCompetition 32(1), 3-26, 12.
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globe®. I n the U.S., Aicorporate amnestyo
interchangeably to mean complete immunity from criminal conviction and from fines

and

for the anticompetitive cromdfilceéwni emhyad ei 3 npr

refer to any reduction of fines of up to 100% (ICN, 2014). The interaction of leniency
programmes and fines is relatively straightforward, as in essence these programmes
provide a lenient treatment to the infringers providing useful information to the
competition authorities in order to uncover cartels. One may also add the existence
of settlement programmes, a sort of plea bargaining mechanism similar to leniency in
its effects, but which does not originate from self-reporting, as leniency does, but
intervenes once an investigation has been launched by the competition authority,
thus following some already undergoing prosecutorial effort. The aims of these two
tools of plea bargaining are also different: leniency aims to uncover information not
available to the authorities, while settlements seek to reduce enforcement costs.
Both tools, if well designed, increase deterrence. Leniency takes advantage of the
internal stability problem of cartels in order to deter cartel formation and cartel
detection at a lower enforcement cost®. Settlements free

resources, thus increasing prosecution rates and detection. Yet, for leniency and
settlements to increase deterrence, it is important that penalties are already set at a
very high level. Although the literature concludes that the introduction of a leniency
program makes it more difficult for firms to support collusion, it is also recognized
that to the extent that leniency programs reduce expected fines, they may reduce
deterrence. A similar argument was made for settlements in view of the reduction of
the costs to infringers relative to the level of penalties that they would otherwise
expect®™. The literature has also put forward the possibility that cartels may make
strategic use of generous leniency programmes, by explicitly including leniency

% For the list of leniency policies around the globe see, ICN, Anti-cartel enforcement manual (2014),
available at http://www.icnmarrakech2014.ma/pdf/Intl-ICN-Anti-cartel enforcement manual.pdf ,
24,

% See, for instance, Motta, M. and Polo, M. (2003) “Leniency Programs and Cartel Prosecution,"

International Journal of Industrial Organization 21, 347-379. Motchenkova, E., (2004) "Effects of

Leniency Programs on Cartel Stability" Tilburg University, Center for Economic Research, Discussion

Paper 2004-98; Spagnolo, G. (2004, revised 2008) "Divide et Impera: Optimal leniency programs,"

CEPR Discussion paper series, working paper number 4840.; Aubert, C., Rey, P. and Kovacic, W. E.

(2006) "The impact of leniency and whistle-blowing programs on cartels," International Journal of

Industrial Organization, 24(6), 1241-1266; Buccirossi, P. and Spagnolo, G. (2007) "Optimal Fines in

the Era of Whistleblowers - Should Price Fixers Still Go to Prison?" in The Political Economy of

Antitrust, by Gosha,l V. and Stennek, J. (Eds.), Elsevier: Amsterdam; Miller (2007); Harrington, J.

(2008) "Optimal Corporate Leniency Programs," Journal of Industrial Economics 56(2), 215-246.;

Choi, J. P. and Gerlach, H. (2012) "Global cartels, leniency programs and international antitrust

cooperation,” International Journal of Industrial Organization, 30(6), 528-540; Lefouili, Y. and Roux, C.

(2012) "Leniency programs for multimarket firms: The effect of Amnesty Plus on cartel formation"

International Journal of Industrial Organization, 30(6), 624-640.; Chen, Z. and Rey, P. (2013) "On the

Design of Leniency Programs" Journal of Law and Economics, 56(4) 917 i 957.
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applications in their collusive strategy in order to obtain the benefits of reduced
fines®’. According to Wils,

A(s)uccessful cartel s tend t capable of sophi s
learning. It is thus safe to assume that cartel participants will try to adapt their

organisation to leniency policies, not only so as to minimise the destabilising

effect, but also, where possible, to exploit leniency policies to facilitate the

creation and maintenance of cartels. This raises the question whether there

could be features of leniency programmes that risk being exploited to
perverse® effectso

Competition authorities should be cautious not to compromise the deterrent effects
of their anti-cartel policies with generous leniency programmes, without increasing
before adopting a leniency programme the level of the financial penalties they
impose to infringing undertakings.

H. Interaction between fines and other punitive measures

In many jurisdictions it is possible that criminal sanctions may be added to fines. In
principle such accumulation of punitive sanctions will not be an issue, and may
increase deterrence, in view of the different targets of the sanction. Fines often target
only the undertakings found to infringe competition law (e.g. EU), while sanctions
aim at individuals, often company managers and CEOs. These may take different
forms: criminal sanctions, such as imprisonment or civil sanctions, such as
disqualification orders on directors of undertakings. Imprisonment is regarded as a
very strong means of deterring anti-competitive conduct. It is possible, for individual
sanctions to benefit from the leniency programme in some jurisdictions (e.g. US,
UK). For instance, in the UK, it is possible for individuals to benefit from leniency and
receive full immunity from criminal prosecution. The first individual applying for
|l eni ency in a personal captaicon yl entatyerb®. gr ant

"see, for instance, Cl e me nDBw,Leniéney Palicies Farittate, ColldsioA? ( 201 4)
Experi ment alDusglorfdretituteef@r Competition Economics, Working Paper No 130;

Chen, Z. and Rey, P. (2013) "On the Design of Leniency Programs" Journal of Law and Economics,
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Political Economy of Antitrust, Elsevier: Amsterdam. 591 80.

Spagnolo, G. (2004, revised 2008) "Divide et Impera: Optimal leniency programs,” CEPR Discussion

paper series, working paper number 4840, and Motta, M. and Polo, M. (2003) "Leniency Programs
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Disqualification orders for directors involved in cartel activity or abuse of dominance

may be for a maximum period of 15 years®. Such requests usually take the form of

an application to the High court in England and Wales, who will decide whether the

CDO should be granted. The director must either have contributed to the breach of

competition law, had reasonable grounds to suspect that the conduct of the
undertaking constituted a breach, or ought to have known that such conduct
constituted a breach. |t I s withatrtheaconductiofa | wh e
the undertaking c¥8nstituted a breachbd

We have previously discussed the interaction between fines and punitive damages in
a single injured party action for damages cases. Some English courts have
expressed concerns over the compatibility of such accumulation to the principle of ne
bis in idem®*, which should preclude, according to them, the award of exemplary or
punitive damages in an action for damages following a fining decision by the
European Commission, even if the fine has been reduced or commuted to nil under
the EU leniency programme. Yet, in other cases, the courts seem to have opened
the theoretical possibility of imposing exemplary damages on top of fines imposed in
the context of public enforcement, although this may be limited to the specific facts of
the case, in which no fine was effectively imposed following a statutory immunity that
did not relate to the policy objective of deterrence, as immunity resulting from
leniency generally does'®. Even if punitive (exemplary) damages were granted in
this case, the court however exercised caution as their calculation. These should be
awarded only where compensation is inadequate to punish the defendant for his
outrageous conduct and should bear relation to the compensatory damages
awarded, the CAT rejecting any reference to the rules for setting fines by the OFT,
despite the punitive and deterrent purpose of exemplary damages'®.

9 Stephan, A. (2011) fDisqualification Orders for Directors Involved in Cartelsd0 CCP Working Paper
11-8.
For more information on disqualification orders, see OFT510 (now adopted by the CMA), Director
Disqualification Orders in Competition Cases (2010, re-published March 12, 2014).
191 Devenish Nutrition Ltd v Sanofi-Aventis SA [2007] EWHC 2394 (Ch), para. 40, noting that i ( t ) hi s
principle is a reflection of the common principle that a person is not to be punished twice for the
same wrong (or the principle against double jeopar
The High Court cited the jurisprudence of the General Court in Case T-329/01, Archer Daniels
Midland Co. v Commission [2006] ECR II-3 2 5 5, which hel d tnebiginidfemhe prin
prohibits the same person from being sanctioned more than once for the same unlawful conduct
in order to protect one and the same legal interest. The application of that principle is subject to
three cumulative conditions: the identity of the facts, the unity of offender and the unity of legal
interest protected."
1925 Travel Group PLC (in liquidation) v Cardiff City Transport Services Limited [2012] CAT 19.
193 2 Travel Group PLC (in liquidation) v Cardiff City Transport Services Limited [2012] CAT 19, paras
595-596.
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The situation may be different for collective actions. Recognizing the difficulties that
arise from collective actions, if exemplary damages are available, the UK
Government has proposed in its Consultation response document for Private Actions
in Competition Law to prohibit exemplary damages in collective action cases®.
Should legislation be adopted on this issue that will lessen the tensions between
public enforcement and exemplary damages, the two specializing in two different
forms of deterrence: general deterrence for public enforcement and specific
deterrence with regard to actions for exemplary damages? Punitive damages are
also taken out of the picture of collective redress at the European level in the recent
Communication of the European Commission on collective actions. The Commission
clearly indicates that:

AColl ective damages actions shoul d
that is found to be caused by an infringement. The punishment and
deterrence functions should be exercised by public enforcement. There is no
need for EU initiatives on collective redress to go beyond the goal of
compensation: Punitive damages should not be part of a European collective
redress %™ ystemo

Member States should remain free, however, to adopt punitive/exemplary damages
for single redress follow on actions.

|. Effects-based approach versus formalism

An approach that would emphasize corrective justice and the principle of
proportionality may insist in setting the fine at a level corresponding to the harm
caused by the anticompetitive conduct, including the need to take into account
general and specific deterrence purposes relating to the specific conduct undertaken
by the parties. Hence, in view of the objective of deterrence, one may not expect an
exact correlation between the harm and the penalty. Such effects-based approach to
fine setting will not rely, in general, on presumptions and proxies based on affected
sales or volumes of commerce. According to economic theory, fines should be at

1% Department of Business, Innovation and Skills, Private Actions in Competition Law: A Consultation

on Options for Reform 1 Government Response (January 2013), available at
https://www.gov.uk/government/uploads/system/uploads/attachment data/file/70185/13-501-
private-actions-in-competition-law-a-consultation-on-options-for-reform-government-
responsel.pdf

Communication from the Commission to the European Parliament, the Council, the European
Economic and Social Committee and the Committee of the Regions i Towards a European
Horizontal Framework for Collective Redress, COM(2013) 401 final, p. 10.
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least equal to the expected illegally earned profits divided by the probability to be
caught, hence they should rel a t ethetex antd extra profits originating from the
violation and not to the extra profits actually gained that may be higher or lower than
those expected at decision-ma ki ng ti meo, should the fines
infringement'®. However, in contrast to actual profits, expected profits are not
observable and cannot be computed in each individual case. A full-effects based
approach may be unattainable in practice in view of the great diversity of market
configurations. At most, competition authorities may estimate the actual extra profits
generated by the cartel if they dispose of the relevant information or the damages
caused by it (second best effects-based approach). A more formalistic approach,
relying on presumptions or proxies, such as a percentage of the affected sales or
volumes of commerce, may not also be perfectly compatible with the principle of
proportionality and corrective justice which, in an extreme formulation, would require
a case-by-case quantification of expected gains. That said, one should take into
account the costs of computing/estimating the expected or actual profits of an
anticompetitive practice, or the damage caused by it. These costs may reduce the
administrability of more effects-based approaches in setting financial penalties, in
particular for fines of modest amount. High administrability costs may render the
burden to the prosecutor, and indirectly to the tax payer, disproportional, in
comparison to the level of fines requested. Hence, recourse to some presumptions
or proxies (and inevitably some degree of formalism) that would reduce the costs of
estimating the fines may be necessary in instances where these administrative costs
would cover an important part of the amount of the fine imposed.

However, as fine levels increase, ithey may eclipse the costs of more precisely
estimating damageso and that A(f)rom an eco
costs of more rigorous calculations are increasingly justifiable as the potential fine

value rises, because these calculations can prevent costly errors when fines are
underestimat ed &% It may enake sense mmaiseghdse methods, if

expensive or time consuming, only for fines of a significant amount.

The earlier finding that there is a large dispersion in the cartel overcharges, which we
mentioned in reporting the Oxera study and which also explains the findings of

YHeimler, A. and MbktonsafAntifust Profisbids1TRe) Optimal Level of Fines for
Achi evi ng D/otldeCompetition 850(1), 103i 119, 105.

Kauper, R. and Langenfeld J. (2011) The Potential Role of Civil Antitrust Damage Analysis in
Determining Financial Penalties in Criminal Antitrust Cases, George Mason L. Rev 18(4) 953-986,
962.
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Allain, Boyer, Kotchoniz, and Ponssard that some sanctions seem to be much too
high while others are much too low, suggests two comments.

First, the legal presumptions that cartels lead to an overcharge or that cartels lead to
a predetermined cartel overcharge (of say 10%) are not economically justified. As we
saw, in 7% of the cases it appears that cartels do not lead to any over-charge.

Such presumptions are, however, occasionally relied on by courts or legislators, for
example in the case of Hungary, whose competition law introduced a (rebuttable)
presumption that a cartel overcharge is 10%. Such presumptions could be used as a
procedural device to shift the burden of proof in civil matters but in no way should
they be considered non rebuttable presumptions.

Second, given the variability in the overcharge of cartels, a case by case analysis is
necessary to establish what the appropriate level of sanctions should be and to avoid
both over-deterrence and under-deterrence. One of the crucial questions then is
whether Competition Authorities and Courts can have the necessary data and
methodology to assess the optimal level of fines. It is sometimes argued that Courts
usually do not have the means to undertake a case by case analysis of the
overcharge of cartels.

Alberto Heimler & Kirtikumar Mehta (2012) suggest that competition and courts
cannot be expected to do a detailed calculation of the optimal sanction in each case
but should be able to arrive at a general estimate, thus offering a structured effects-
based approach'®,

The authors argueextaitedt ext maapuoéi o6 @rovi des
correct starting point and they suggest how this may be calculated by making a few
assumptions:

(a) a 15% permanent increase in prices as a result of the cartel (which is at the
upper end of the overcharge scale observed to date in the various studies
referred to above);

(b) a demand price elasticity between 0.5 and 1.2; (the authors note that if
prevailing market demand is more elastic, then cheating would undermine any

®Heimler, A. and \bmtonsafAntiust Pro\isiiis:1TAe) Optimal Level of Fines for

Achi evi ng DnotldeCompetition 851), 1037 119.
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cartel that is formed, and if the market demand is much less elastic, then the
market coverage of the cartel is likely to be much reduced; in other words this
range is the range that would encourage participants to coordinate their
conduct and aim at joint profit maximization);

(c) a Lerner index values (i.e. margin divided by the price) between 0.3 and 0.8;

The authors also take into consideration the fact that the violators know that the
violation can be discovered several years after the illegal cartel practice has been
implemented. Future sanctions are discounted by the violators who also believe that
the probability of an infringement being discovered decreases with time since proofs
decay over time. Heimler and Mehta assume a discount factor for the sanction equal
to 5% and a decay rate of the proofs of 5% per annum together with a probability of
sanction of 20% (a rate higher than the 13% rate of detection suggested in previous
studies to take into account the recent and growing effectiveness of leniency
programs in the detection of cartels).

Given these estimates, the authors show that the range of optimal penalties for
different values of the price elasticity of demand and the value of the Lerner Index

goes from |l ess than 1% to 15% of the parties
price elasticity of demand and of the Lerner Index.
Table 7: Deterrent Sanction in the Case of Cartels
Value of the Lerner Index
Elasticities 0,3 0,5 0,8
0.5 15.04% 13.12% 10.2%
0.8 13.09% 9.82% 4.9%
1.2 10.08% 4.83% "1%
Furthermore Heimler and Mehta observe that: i ( €. ) t he possibility

implies that deterrence is achieved with a fine reduced by a factor equal to the
expected extra profits multiplied by the percentage of expected profits probably
accepted as settlement of a damage claim. The probability of a follow-on action is
increasing rapidly and it can be assumed to be equal to one. The share of expected
extra profits to be granted as a damage claim can be assumed to be in the order of

magnitude of 25% ( an or der of magnitude derived
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settlements in Staff Paper #03-12 (Department of Agricultural Economics, Purdue
University, November 2003).

Under those assumptions regarding private enforcement the deterrent sanctions in
cases of cartels must be adjusted as follows:

Table 8: Deterrent Sanctions in the Case of cartels Adjusted for Private
Enforcement

Value of the Lerner Index
Elasticities 0.3 0.5 0.8
0.5 12.26% 10.69% 8.31%
0.8 10.67% 8.01% 4.00%
1.2 8.19% 3.97% " 1%

The tables provided by Heimler and Mehta have the advantage of providing an
educated guess of what deterrent sanctions could be, depending on two variables
which are usually relatively easy to assess in the course of the investigation of
cartels.

The authors make similar suggestions for exclusionary abuses for infringements
relating to the abuse of a dominant position. They suggest that estimates over the
expected extra profits in relation to sales achieved by the dominant firm may be
obtained by fAexamining the determinants of
a dominant firm facing a f 1 mghis casd, thayr i c e
assume that the expected profits originating from the abuse are equal to a part of the
extra profits associated with dominance, in view of the exclusion of competitors and

would be entrants from the contestabi®e part

They also acknowledge that, because of fixed costs, linked to the economies of
scale that most usually generate dominance, profits as a proportion of sales of a
dominant firm are less than its margin over price (e.g. Lerner index). They actually
estimate that the expected profits over revenue are approximately half of the Lerner
index itself. According to them, super-dominant firms have not much to gain by
eliminating the little competition they face from the fringe, hence, the change in the
Lerner index is higher the lower the degree of dominance. This implies that the

19 Heimler, A. and Mehta, K . ( Yiolatichy of Antitrust Provisions: The Optimal Level of Fines for
Achi evi ng DnaotldeCompetition 8501), 1037 119, 115-116.

WhHeimler, A. and \bmtonsafAntiust Pro\isiiis:1TAe) Optimal Level of Fines for
Achi evi ng DnotldeCompetition 851), 1037 119.
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sanction should be higher the lower the degree of dominance of the infringer and
inversely lower the higher the degree of dominance of the violating firm. In view of
the higher probability of detection for exclusionary abuses, which they estimate for
most cases as high as 70% (at least 50% where the dominant firm is a relatively
small entity and virtually 100% for super-dominant large firms), they find that the
range of sanctions in the case of abuse of dominance shoud be Aimuch | ower 0 t
in the case of cartels™. A further reason for lower fines advanced is that dominant
companies have a better ability to raise prices and have greater incentives to pass
on the fine to consumers. They suggest a range of 3.5%-8.3% of the value of sales
to which the infringement relates multiplied by the number of years the infringement
has lasted. This range is adjusted to a range of 2.7%-6.3% in the presence of
extensive private enforcement (follow on actions for damages), on the assumption
that 25% of the expected extra profits are granted as a damage claim (or settlement
of a damage claim).

Such structured effects-based approach presents some advantages, in terms of
administrabiity concerns, with regard to the full effects-based approach in setting
fines, and advantages in terms of accuracy in relation to more formalistic approaches
relying on presumptions and proxies, such as a percentage of affected sales or
affected commerce. They may also increase the predictability of fines, which has
both advantages and disadvantages.

J. Optimal deterrence and predictability of fines

The adoption of detailed guidelines with clearly defined steps may increase the
predictability of the fines, in the sense that it may limit to a certain degree the
discretion of competition authorities or Courts. Individuals will have less incomplete
knowledge of the true magnitude of penalties, thus enabling them to perform a
cost/benefit calculation and identify situations where there might be a net benefit
from the breach of competition law rules. This raises the issue of the relation
between predictability of fines and optimal deterrence. Views diverge. Wils (2006)
put forward three reasons why predictability of fines might reduce the deterrence
effect™?. First, if the executives of the undertaking planning to infringe competition
law are risk-averse, predictable fines may reduce deterrence, as it will limit the risks
associated with engaging in anti-competitive activity and being sanctioned. Second,

MHeimler, A. and MbktonsafAntifust Profisbids1TRe) Optimal Level of Fines for

Achi evi ng DMotldeCompetition 850(1), 103i 119, 115-116.
wils, W.P.J. (2006), 060pti mal AnotldiCompetidn, 2¢,il188es: The
208.
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highly predictable fines may induce companies which would otherwise have been
law-abiding to conclude that it is in their interest to infringe. Third, uncertainty as to
the amount of potential fines and different fines and the possibility that fines may be
different for each cartel member depending on their role in the cartel increases the
variation in costs between the different cartel members, thereby making the cartel
more unstable and thus incentivizing the cartel members to cheat. Uncertainty as to
the proceeds of the cartel, in the presence of a differentiated penalties policy, will
make it more difficult for colluding parties to reach agreement on who should bear
the risks and for what reward**®. Others have put forward that in combination with a
leniency programme, predictable fines may enhance deterrence in view of the
incentives created through the leniency programme by the immunity granted whistle-
blowers. In a recent report by London Economics, commissioned by the OFT, it was
stated:

A(t) heoretically, there appear t o be m
predictability of fines. In practice, however, the two main jurisdictions (US and

EU) have strived to make their fining decisions more transparent and more
predictabl e. It enhances |l eniency which
deterrence. On balance, predictability may be an advantage if fine levels are

on average very high but“ a disadvantage o

K. General presentation of the fine-setting process

In the following sections we perform a brief comparative analysis of the current
European and US penalty schemes for violations of competition law, in view of the
impact the EU and US models had on the penalties setting policies in other
jurisdictions. We then sketch the different steps in the analysis.

1. Summary of the current EU fining Guidelines

It is determined in the European Guidelines on the Method of Setting Fines (2006)
that the fines must be in proportion to their intended effect in terms of prevention, in
proportion to the potential consequences of the prohibited practices in terms of the
advantage to the offender and damage to competition, and in proportion to fines
imposed on other companies involved in the same infringement. For these reasons,
in determining the level of the fine, the turnover involved in the infringement, in

ijThe OFT, AAn assessment of discretionary?22penalties |
Id.
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principle, is taken into account. In addition, attention is also paid to the importance of
the offender in the national economy. In this regard, in determining the upper bound
on the fine, the total annual turnover of the undertaking is taken into account.

The general algorithm for setting the fine for competition law violations in Europe is
as follows. The first step consists to determine the base fine. Usually, the base fine
depends on the type of offence, its gravity, and duration and is set by European
Commission. Next, the fine can be changed if there are any aggravating or
attenuating circumstances. Finally, the legal upper bound on fines in Europe, which
states that the fine cannot exceed 10% of the overall annual turnover, is taken into
account.

The most recent EU 2006 Guidelines revise those adopted in 1998, with a view to
increasing the deterrent effect of fines. Council Regulation 1/2003 provides that
companies may be fined up to 10% of their total annual turnover. Within this limit, the
revised Guidelines provide that fines may be based on up to 30% of theco mpany 0 s
annual sales to which the infringement relates. In particular, the basic amount of the

fine will be related to a proportion of the value of sales, depending on the degree of
gravity of the infringement, multiplied by the number of years of infringement (i.e.
duration, d).

To summarize, the total fine (F) should be put within the limit of 10% of the overall
annual turnover (T) of the organization under investigation: F"®=0,1T. Where T is
calculated as total annual turnover in all the markets where firm operates, not only
markets corrupted by cartel agreement.

At the same time, turnover involved in the crime (infringement) is given by t. Further,
the base fine f°will be determined on the basis of t and the type of infringement, such
that this base fine f ® is in the range [F™", 0.3t].*°* Moreover, a part of the fine i the
so cal l ed-wildainposed ih rarwcore cartel cases, and may be imposed
in other cases, irrespective of the duration of the infringement.

15 See also Bageri, V., Katsoulacos, Y. and Spagnolo, G. (2013) "The Distortive Effects of Antitrust

Fines Based on Revenue," The Economic Journal, 123 (572), 545-557 for more detailed discussion.

They summarize the 2006 Guidelines approach by saying that the base fine is calculated by taking

into account t televanttordoeer (ofatte ilast ydarsof the cartel), the gravity and the

duration of the infringement, as well as an additional amount of about 15% - 25% of the value of sales
inordertoachi eve deterrence. For cartels, the proportion ¢
the higher end of the scaleodo, which is 30 %.
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Further, the calculated base fine will be adjusted according attenuating and
aggravating circumstances, legal maximum and bankruptcy considerations will also
be taken into account. Firms, which apply for leniency and satisfy the requirements
of the leniency program, will get complete or partial exemption from fines depending
on the timing of application.

2. Summary of the current US Sentencing Guidelines

In the US, cartels are prosecuted as criminal offences, and sentences are imposed
by a non-specialized court. According to the US Sentencing Guidelines (USSG) both
pecuniary and non-pecuniary penalties may be imposed: fines on firms and
individuals, as well as imprisonment of individuals involved in the cartel. With regards
to fines on firms, the process of their assessment begins with the calculation of a
base fine. To determine the base fine, a percentage of the volume of affected
commerce, that is, of total sales from the relevant market (t), is taken into account.
The USSG suggests that 20% of the volume of affected commerce can be used as a
good proxy (f °=0.2t). This volume of affected commerce covers the entire duration of
the infringement.

Once the amount of the base fine has been calculated, aggravating and mitigating
elements are taken into consideration. However, the final fine for undertakings must
not exceed a maximum statutory limit which is the greatest of 100 million USD or
twice the gross pecuniary gains the violators derived from the cartel or twice the

gross pecuniary loss caused to the victims ( i.e. F™ = max {100 million, 2" ,
2LossCS}).

As USSG (2013) chapter 2 indicates, fthe purpose for specifying a percent of the
volume of commerce is to avoid the time and expense that would be required for the

court to determine the actual gai n ngr | oss
motivation:
Atying the offense | evel to the scale or

order to ensure that the sanction is in fact punitive and that there is an
incentive to desist from a violation once it has begun. The offense levels are
not based directly on the damage caused or profit made by the defendant
because damages are difficult and time consuming to establish. The volume
of commerce is an acceptableand morer eadi | y measur abl e subs
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Most other OECD countries follow the lead of the US and EU on one or both
dimensions. For example, in the UK the starting point for calculating antitrust fines is
a fraction of the relevant turnover, i.e. affected commerce; the cap on fines is set at

10% of the undertakingbs global turnover, ex
3. The different steps of the fines setting process
The main steps in the fine-setting process across jurisdictions may be described as
following:
Base fine
Adjustments (including aggravating and
mitigating circumstances)
Limits (maxima and minima)
l Leniency and Settlements
a. The base fine
The base level of the financial penalty is determined in relation to the value of the
infringerds turnover i n tokyandieafioh ef the¢ potntiahar k e t
gains deriving from the cartel, the type (and gravity) of the infringement and
eventually its duration.
Usually the determination of the fine takes as a starting point the level of the
infringing companyds turnover, which rel ates:s

The concept has been interpreted differently in each jurisdiction. Some jurisdictions
take a narrow approach and refer to additional characteristics, such as the product-
related turnover of the infringer or the total turnover of the infringing company in the
specific jurisdiction or the world-wide consolidated turnover of the group of
companies to which the infringing company belongs. Even these concepts are
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interpreted differently from jurisdiction to jurisdiction. For instance, the global
turnover refers to the overall consolidated turnover realised by the infringer and its
subsidiaries worldwide in the relevant business year, which might be the last year of
the infringement or the year before the finding of the infringement). In other

jurisdictions, t he gl obal turnover taken

turnover, net of tax, achieved in one of the financial years ended after the financial

year preceding that i n which the practices

turnover may also be relevant for the general purpose of deterrence and in order to
increase the fine, in addition to the determination of the basic fine (e.g. EU
Guidelines).

Other competition law regimes refer to broader criteria, such as the value of sales
related to the infringement (e.g. EU) or to the volume of the affected commerce (e.g.
US). The fine is determined starting a percentage of this specific measure. Other
concepts frequently referred to are the relevant turnover, the value of affected sales
and/or the value of affected commerce. The combination of the value of sales to
which the infringement relates and of the duration of the infringement is thought to

provide fAan appropriate proxy to reflect

as well as the relative weight 8% Acealiogh
to the US Guidelines, the volume of commerce indicated the volume of sales done

by the company in goods or services that were affected by the violation. Sales of the

cartelised products between cartel members are generally excluded from

consideration. Captive sales, that is sales which are used by the undertaking in the

production of a downstream product, may also be considered, as long as, depending

on the facts of the case, they amount to sales indirectly related to the infringement

and there is no double counting.

With regard to the duration of the infringement, there are some slight differences as
well. In some jurisdictions (e.g. under the 2006 Guidelines in the EU, although actual
practice varies) the base fine is based on one year of turnover (which is the last
business year for which figures are available) and the duration of the infringement is
accounted for but multiplying the base fine by the length of the period of the
infringement. Other jurisdictions (e.g. Germany) consider the duration in the base
fine, because the affected commerce, for instance, is taken as the turnover of the
company over the period of the infringement.

18 EU Guidelines (2006), para. 6.
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The competition law regimes then factor in the probability of detection and/or
deterrence considerations. For instance, in the EU, depending on the gravity of the
infringement, the base fine can be up to 30% of relevant turnover. The base amount
for hardcore cartels will be set at the upper end of the 30% limit. The basic amount
will be multiplied for each undertaking by the number of years of its participation in
the cartel. I n addition, the 2006 EU Gui del
additional penalty of 15 to 25% of one year turnover for the most serious
infringements (e.g. price fixing, market allocation and sharing, output limitation).
Some jurisdictions choose a different starting point. For instance, the previous OFT
Guidelines on setting financial penalties retained a percentage of 10% of the relevant
turnover of the undertaking. The most recent 2012 Guidelines increased the relevant
turnover band to 30% brining in line the OFT practice with that of the EU Guidelines.
In the US, the base fine for bid-rigging, price-fixing or market allocation agreements
among competitors is commonly set at 20% of the volume of the affected commerce,

which corresponds, as we have previously expl
the affected markets over the duration of the infringement*'’. To this figure, the DOJ
establishes a fAculpability scoreo, taking i1

such as firm size, the nature of the offence, past history of violations, obstruction of

justice, degree of involvement in the conspiracy and the level of cooperation with the

DOJ, which indicates the minimum and the me
base fine in order to calculate the fine range. Consequently, the base fine may vary

from 20 to 40% of the volume of the affected commerce.

b. Aggravating and mitigating circumstances

The base fine may be adjusted further by the consideration of aggravating and
mitigating circumstances or of any estimates of any benefit made or likely to be
made by the infringing undertaking™'?, including its size and financial position. For
instance, in the EU repeat offenders face a 10% increase on the base fine for each
previous offence. Recidivism may take into account previous infringements of EU
competition law discovered by national competition authorities*'®. The Commission
also increases the adjusted fine to reflect the large size of undertakings. Ring
leadership may be an aggravating factor, which in the EU may result in up to 50%
increase of the fine. In the US, aggravating circumstances consist in the prior history

17 2R1.1(d)1 of the USSG.

18 E g. Brazil which considers the extent of damages or potential damages to competition, to the
Brazilian economy, to consumers or to third parties.

For a discussion of what constitutes a recidivist, see our discussion of the different national
experiences Part VI.
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of the infringing undertaking (e,g. increasing the culpability score by two, if the
offender committed an infringement for similar misconduct the last five years). Also,
in the US, further three points are added to the culpability score if the infringer wilfully
obstructed or impeded, aided abetted or encouraged an obstruction of justice. Non-
compliance to procedural obligations (such as false or incomplete information, lack
of disclosure, late provision of requested information) may also be subject to further
sanctions. Intent and premeditation constitute aggravating factors in certain
jurisdictions (e.g. Germany).

Cooperation with the authorities may, on the contrary, operate as a mitigating factor
resulting in lower fines at the end of the process in both the EU and the US. In the
US, an effective compliance and ethics programme may constitute a mitigating
circumstance for which points may be subtracted from the culpability score if the
compliance programme is effective (see our discussion previously). The immediate
termination of the infringement, the limited participation or a minor role or a passive
role in the infringement can also be considered as mitigating factors (e.g. EU,
Germany). In some jurisdictions restitution (e.g. Canada) or compensation (e.g.
Netherlands) to victims have also been considered as mitigating circumstances.
Some of these factors, in particular the extensive cooperation with the authority, are
taken into account in the context of leniency policies, rather than as a mitigating
factor adjusting the base fine.

Inability to pay is indirectly considered with the provisions setting maximum fines at a
certain percentage of the turnover. It is often considered by most competition
authorities. This can either be done through the consideration of the proportionality
principle, or by examining if the imposition of the fine will lead to drive the infringing
undertaking from the market, thus reducing competition. According to the US
Guidelines, the fine may also be reduced to the extent that its imposition would
ot herwise impair the infringing corpo
Other jurisdictions provide facilities for the payment of the fine, such as a debtor
warrant or a deferred payment (e.g. Germany).

c. Limits (Maxima and Minima)

Several jurisdictions have instituted maximum statutory limits, providing for a
maximum amount of fines against undertakings. The maximum amount of fines may
take the form of a specific monetary amount (e.g. Chile) or be a percentage of
turnover (e.g. European Union, Germany, France) or similar measure. Other
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jurisdictions use the profits gained from the infringement or losses caused to the
victims (e.g. US where the maximum fine for a corporation is the greatest of 100
million USD or twice the pecuniary gains the conspirators derived from the crime or
twice the gross pecuniary loss caused to the victims of the cartel. Combinations
between the different measures is also possible. For an illustration of various
maxima limits, see Table 2 above. Although none of the examined jurisdictions
provides for a minimum limit, this is theoretically possible.

d. Leniency and settlements

The last step in the process involves the consideration of leniency and settlements,
which might lead to a reduction of the financial penalty imposed.

lll. The harm caused by cartels
A. Aggregate harm of cartels and the development of presumptions

There is a rich body of recent empirical literature on the subject of the aggregate
harm of cartels to society. John Connor has constructed the most exhaustive data
base on cartels throughout the world and in his joint work with Lande has examined
the design of optimal presumptions of harm for cartels*?°. In doing so, in conformity
with the economic theory of deterrence, Connor has estimated both the average
overcharge of cartels and the probability of such cartels being caught.

In their seminal 2006 paper on the size of cartel overcharge in the US and the EU,
Connor and Lande argued that in the United States, cartels overcharged an average
of 18% to 37% of their total sales, depending upon the data set and methodology
employed in the analysis and whether mean or median figures are used. With
respect to European cartels, the overcharge was found to be in the 28% to 54%
range. Finally, the authors looked at cartels that had effects solely within a single
European country and found that overcharges averaged between 16% and 48%.
The authors then compared these overcharges with the level of criminal or
administrative fines imposed on those cartels and found that, on average, the cartel
overcharges were significantly larger than the criminal fines in either the European

120 see for example : Connor, J.M and Lande, R.H (20052 006) fAHow Hi gh Do <Cartels
I mplications f or Oyanhd LaveReviear 8 6 | BiiBesi (2006) AThe
Overcharges: Il mplications f orTheUAntBrust Balletsh 51E 983.. Finin
Available at SSRN: http://ssrn.com/abstract=988722 or http://dx.doi.org/10.2139/ssrn.988722,
(2008) nAcCart el Ov er c har g dssuesamCbmpétpidn Lawand PdicyrABA | Fines
Section of Antitrust Law, 3, 2203. available at SSRN 1285455, 2008 - papers.ssrn.com.
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Union or the United States. They concluded that since in those jurisdictions the cartel
fines did not even cover the overcharge of the cartels, the United States and -
especially - the European Union should increase their penalties for hard core
collusion substantially.

Connor (2006) also assessed the antitrust fines and private penalties imposed on the
participants of 260 international cartels discovered during 19907 2005, using four
indicators of enforcement effectiveness'®*. Among other things, he found that
median government antitrust fines average less than 10% of affected commerce, but
rises to about 35% in the case of multi-continental conspiracies; that civil settlements
in jurisdictions where they are permitted are typically 6 to 12% of sales; and that
global cartels prosecuted in Europe and North America typically paid less than single

damages.

In its most recent paper (2014), J. M. Connor surveys more than 700 published
economic studies and judicial decisions that contain 2,041 quantitative estimates of
overcharges of hard-core cartels'?. His primary findings are the following:

A(1) the medi aunowrchargeafg all types mfgcartels over all
time periods is 23.0%; (2) the mean average is at least 49%; (3) overcharges
reached their zenith in 1891-1945 and have trended downward ever since; (4)
6% of the cartel episodes are zero; (5) median overcharges of international-
membership cartels are 38% higher than those of domestic cartels; (6)
convicted cartels are on average 19% more effective at raising prices than
unpunished cartels; (7) bid-rigging conduct displays 25% lower mark-ups than
price-fixing cartels; (8) when cartels operate at peak effectiveness, price
changes are 60% to 80% higher than the whole episode; and (9) laboratory
and natural market data find that the Cartel Monopoly Index (CMI) varies from
11% to 95%. 0

He finally concludes that "historical penalty guidelines aimed at optimally deterring
cartels are likely to be too low".

“Connor, J.M (2006) nEffectiveness of Ant iJaqumalst Sanc
of Industry, Competition, and Trade, 6, 1951 223.

22 Connor, JM (2014) i Pr-Fcei ng Overcharges 0™ edWar loinn gxifgP afpRerri, c e
Overcharges: Legal and Economic Evidenceo, i n Ric
Research in Law and Economics Emerald Group Publishing Limited available at
http://ssrn.com/abstract=2400780)
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The work by Connor and Lande has inspired a number of authors to undertake
studies refining their methodology in order to assess the level of overcharges from
cartels. One such study was prepared for the European Commission by Oxera and a
multi-jurisdictional team of lawyers and economists in December 2009'%. Oxera
removed from the Connor data set a large number of observations based on a
number of criteria, in particular focusing only on estimates obtained from peer-
reviewed academic articles and chapters in published books. It also refined the
sample of cartels examined by Connor, by considering only cartels that started after
1960 (thus taking into account only more recent cartels), for which an estimate of the
average overcharge was available (rather than only an estimate of the highest or
lowest overcharge), for which the relevant background study explicitly explained the
method for calculating the average overcharge estimate.

In the distribution of cartel overcharges across this adjusted data set of 114
observations (out of more than 1,000 initially), the overcharge range with the
greatest number of observations is 10i 20%. Oxera found that in this data set the
median overcharge was 18% of the cartel price, which is not far from the 20% found
by Connor and Lande. However, since the variation in observed overcharges is
large, the authors considered the distribution of overcharges and not only the median
or average.

2 OXERA (2009) AQuantifying AnrBiindiusg @uaindasgnecse Tfooma r Glost
prepared for the European Commission, DG COMP available at
http://ec.europa.eu/competition/antitrust/actionsdamages/quantification study.pdf
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Figure 3: Distribution of cartel overcharges in empirical studies of past cartels:
indicative results from new sample selected by Oxera, based on Connor and
Lande (2008)"#*

In 93% of the past cartel cases in the sample, the overcharge as a percentage of the
cartel price was above zero. This supports the theory that, in most cases, the cartel
overcharge can be expected to be positive, although it also indicates that there is a
small but significant proportion of cartels (7%) where there is no overcharge.

In another study, Posner (2001) presents the overcharges for 12 cartel cases, with a

median value of 28% of the cartel price. Elsewhere, Levenstein and Suslow (2006),

based on their review of 16 cartel case stu
study surveyed reports that the cartel was able to raise prices immediately following

cartel formationo.

A 2002 OECD study (OECD Competition Committee Report on the Nature and
Impact of Hard Core Cartels and Sanctions against Cartels under National
Competition Laws) based on a limited survey of 14 cartel cases conducted by its

124 Imported from Commission Staff Working Document i Practical Guide Quantifying Harm in Actions

for Damages Based on Breaches of Article 101 or 102 of the Treaty on the Functioning of the
European Union, C(2013) 3440.
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members between 1996 and 2000 finds that the median overcharge was between 15
and 20%. The OECD reportadds: A At the very | east it
cartel agreements can vary significantly from case to case, and sometimes it can be
very high. Moreover, since the actual loss to consumers includes more than just the
gain transferred to the cartiels ceéghn, fi
Werden (2003) reviews 13 other studies, and arrives at a median overcharge of 15%
of the cartel price. Conducting a meta-analysis of cartel overcharge estimates, Boyer
and Kotchoni (2014) found a mean and median overcharge estimate of 15.76% and
16.43%.

Altogether these studies are highly consistent with one other on several points. In
only 7% of the cases there is no overcharge. In more than 90% of the cases cartels
result in an overcharge. The median overcharge by cartels is between 10 and 20%
of the cartel price. However there is a wide distribution of results across cartels and
hence a case by case study is in order.

This literature has given rise to presumptions of cartel overcharge used in the
context of either setting financial penalties in the context of public enforcement or in
order to compute damages in the context of private enforcement.

In the context of private enforcement, the nature of the presumption is causal, as its
aim is to facilitate the burden of proof of the claimants in damages cases against
cartelists, in order to establish that they have been harmed as a result of a specific
cartel (hence this relates to the individual harm of the specific cartel to the claimant).
The claimant is not expected to bring forward concrete evidence of harm and
overcharge, in order to establish the causal link between the cartel and the harm
suffered, in case a cartel has been found, but may rely on a rebuttable presumption
of harm/overcharge. This presumption is built on the high likelihood that a cartel
leads to overcharges, in more than 9 out of 10 cases, on the basis of the empirical
analysis available.

For instance, the recent Draft Directive voted by the European Parliament on certain
rules governing actions for damages under national law for infringements of

S eems

kant of

competiton law s et s up a <causal pr esump remedg thd o r ca

information asymmetry and some of the difficulties associated with quantifying
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antitrust harm, and to ensure th¥% Asfticecti ve

explained in the relevant Recital of the Directive,

At I's appropriate to presume that
infringement resulted in harm, in particular via a price effect. Depending on the
facts of the case this means that the cartel has resulted in a rise in price, or
prevented a lowering of prices which would otherwise have occurred but for the
infringement. This presumption should not cover the concrete amount of
h ar'o

Accordingly, the Draft Directive requires Member States to establish a presumption
that cartel infringements cause harm, also recognizing to the infringer the right to
rebut this presumption'?”. We should note however, that as we mentioned earlier,
this presumption is not economically justified since 7% “of cartels seem not to lead to
an overcharge. If it is used as a device to simplify the work of antitrust authorities or
courts, it should remain a rebuttable presumption.

In the context of public enforcement, competition authorities most often make use of
presumptions of harm, again on the basis of the empirical evidence on the average
overcharge of cartels. For instance, the United States Sentencing Guidelines
recommends a basic fine of 10% of the affected volume of commerce to a firm

convicted of cartel collusion, plus another 10% for th e har ms Ai nfl

consumers who are unable or for other reasons do not buy the product at the higher

priceo. This generates a fine of 20% of

further adjustments for aggravating and mitigating circumstances. The Sentencing
Commission, which adopted the Sentencing Guidelines in 1987 explained the choice
of this 20% by the fact that it doubled the figure representing the average overcharge
of cartels (10%) in order to account for losses, including customers who are priced
out of the market (counterfactual customers). In the EU, the basic fine is set in a
range up to 30% of the relevant turnover over the duration of the infringement,
presumably also taking into account empirical evidence that the median overcharge
of cartels is between 15-20%, with more than 40% of the population of cartels in
these studies having an overcharge of more than 30%, on top of the need to factor in
deterrence.

125 Directive of the European Parliament and of the Council on certain rules governing actions for

damages under national law for infringements of the competition law provisions of the Member
States of the European Union, following amendments by the European Parliament, (April 9,
2014), Recital 42.

126 Id.

27 1d., Article 17(2) of the Directive.
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By being a step in the fine-setting process, such presumption entails the risk that it
will be sued mechanically without taking into account the real harm that the specific
cartel may have caused. As cartels are considered anticompetitive by their object in
the EU or per se prohibited in the US, there is no effort made by the Competition
authorities to determine the harm of the cartel when establishing the existence of the
competition law infringement, with the result that this information is unavailable at the
stage of setting the fine. The use of presumptions facilitates the work of competition
authorities at this stage, to the price, however, of accuracy and a better linkage
between the harm caused (including the need for general and specific deterrence)
and the sanction, as would have implied the reference to the principle of
proportionality of sanctions. This preference for a formalistic approach explains also
the institution of statutory maximum fines. The attraction of this form-based approach
consists in saving the administrative costs and human resources that would have
been required for the assessment of the harm of the cartel. As it is rightly explained
by Harrington (2014)

{ European Commi ssioné6s) fines are tied to

not to incremental profits or customer losses, so the penalty does not scale up
with the overcharge. If we take these estimates on face value, the only cartels
that will form are those with abnormally high overcharges which are the ones
imposing the largest losses on consumers. The problem here resides in the

penalty formula not being proportional

That is the case in the U.S. as well. Though U.S. Sentencing Guidelines have a
maxi mum of MAnot more than the greater
|l oss, 0 apparently that sort of cal cul
Department of Justice sets a fine That cartel profits are not taken account of in
setting or negotiating fines is a criticism of both the competition authority and the
body that sets their budget. One defense of this practice is that it is too costly to
calculate those profits. That does not seem credible. There are many plaintiffs
who perform exactly that exercise for much smaller markets involving much
smaller sums. If a plaintiff can engage in a cost effective calculation of the impact
of collusion on profits when hundreds of thousands of dollars of claims are at
stake then a competition authority should be able to do so when millions of
dollars of fines are at stake. A second defense is that a competition authority has
limited resources and it is better for it to use those resources to develop
additional cases. That is a valid point but then the argument should be made to
increase the competition authorityodos
setting of fines. We must remember that the ultimate goal is not to convict and
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penalize cartels but rather to deter their formation, and that requires tying
penalties to illicit profits. This point is worth emphasizing as competition
authorities may attach too much weight to disabling cartels relative to deterring

car tt1 s o

bY

B. The need for an effects-based approach: assessing the individual harm of

cartels

Various methods to estimate cartel overcharge have been advanced in the literature,
and they are frequently used for the computation of the quantum of damages
following a competition law infringement'®®. The European Commission Staff has
also prepared a practical guide quantifying harm in actions for damages cases,
which provides a detailed and non-technical analysis of the different methodologies

employed in economic research to quantify harm

130 \We summarize the different

methodologies available:

(i)

(ii)

Comparator-based approaches: before and after approaches (time-series)
or approaches comparing prices in the cartelized market with those in
6similard uncartelised mar ket-sectional
approaches, the vyardstick method) or difference in differences
approaches. These approaches involve the estimation of the correlation
between the pre-cartel prices in the cartelized or similar markets and the
post-cartel prices in these markets, cross-sectional econometrics, time-
series econometrics and panel data regression;

Financial cost-based approaches: whi ch construct
Abottom upo, by measuring the rel
of marginal unit costs plus a reasonable mark-up with actual prices. This

also involves some form of quantitative methods (bottom-up costing,
valuation);

128

129

concerned?o

Litigation: R e v Areevicanalavd and Ecortornics Review 1, 386-435; OXERA
(2009) AQuantifying Antit-Busdi nDpam@giedanlcoewaf ds Son
prepared for the European Commission, DG COMP, p. v (comparative table).

% European Commission Staff Working Document, Practical Guide , Quantifying harm in actions for
damages based on breaches of Articles 101 or 102 of the Treaty on the Functioning of the
European Union, SWD(2013) 205, available at
http://ec.europa.eu/competition/antitrust/actionsdamages/quantification_guide en.pdf
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Harrington, J. (2014) iAre penalties for cartels
February 13, 2014, at competitionacadenm
For an excellent summary see, Baker, J. and Rubinfeld, D. L. (1999) AEmpirical Met|


http://ec.europa.eu/competition/antitrust/actionsdamages/quantification_guide_en.pdf

(i)  Market-structure based approaches: these involve the use of simulation
models in order to estimate the losses incurred, using different models of
oligopolistic behaviour (Cournot, Bertrand) to predict the Lerner index of
market power or to estimate a demand and cost function that account for
dynamic market conditions™®.

One of the main differences between the evaluation of fines and that of damages is
that, first, courts have in general a broad discretion and are free to choose which
methodology is best suited to the facts of the case, while the discretion of the
Commission is limited with regard to the method of evaluation of fines (self-limitation
through the joint effect of the guidelines on the method of setting fines (above) and
the principle of legitimate expectations, as well as limitations through the operation of
the proportionality principle e.g. final amount of the fine shall not, in any event,
exceed 10 % of the total turnover in the preceding business year of the undertaking
or association of undertakings participating in the infringement, Second, fines
generally aim at deterrence, while damages are perceived in Europe as mostly
inspired by the principle of compensation, although, of course, the right to
compensation may also have a deterrent effect'®. Thirdly, the calculation of
damages for cartel infringements provides also the possibility to take into account of

potentialpos i ti ve effects of cartels to consumers
| ower transportation costs or higher supply
negat

to be balanced against the potenti al
calculate the factual damages™®. This is of course impossible in the context of
calculating fines, because of the principle of deterrence. It follows, that the potential
scope of intervention of econometric techniques will be more limited in the
calculation of fines, should the Commission move to a more economics approach.

There are various examples of an individual assessment of the amount of
overcharge, in particular in the context of private enforcement for damages, as in
both US and EU law cartels are prohibited per se or by their object, hence there is no
need to establish the existence and the likely amount of consumer harm in order to
apply Section 1 of the Sherman Act or Article 101 TFEU.

131 For instance, see Froeb, L.M., Koyak, R. A. and Werden, G. J. (1993) "What is the effect of bid-

rigging on prices?" Economics Letters 42(4) 419-4 2 3 ; J. F. Ni e bEstimétingh g

overcharges in antitrust cases using a reduced-f or m appr oach: M e Jobrioadof
Applied Economics, 9, 361-380.

132 5ee, White paper on Damages Actions for breach of the EC antitrust rules, COM(2008) 165 final,

p.3
% Hans. Friederiszick, W. and Réller, L.-H . (2010) AQuantification
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Economics 6(3), 595-618.
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The recent German Cement cartel case and the judicial scrutiny exercised by the
Higher Regional Court Dusseldorf (OLG), which has specialized chambers for
antitrust matters, to the decision of the Federal Cartel Office to impose a fine for
additional turnover related to a cartel in the cement industry (making use of the
possibility offered to the FCO by German law to order the disgorgement of benefits)
illustrates the different approaches that EU and national courts may take with regard
to the assessment of evidence of a cartel overcharge™*. In the cement cartel case,
the Court reviewed the fines both under the law applicable in 2003 (when the
decision of the FCO was adopted, which provided for disgorgement of profits-related
fines of up to three times the additional proceeds obtained through a cartel). As the
fines aimed to skim-off additional earnings related to the infringement, the economic
evidence presented at the Court resembled to that usually submitted for the
evaluation of antitrust damages. The OLG appointed an expert and quantified the
additional turnover based on the econometric assessment submitted by the expert.
With regard to the standard of proof, the OLG has a broad discretion to choose the
best suited methodology so that the results are conclusive and economically
reasonable. With the help of the expert, the Court identified the appropriate
methodologies: among the different ones available for the evaluation of damages,
the expert ruled out comparator-based geographical yardstick methods, as there
were significant differences in market characteristics between the different regions
and countries. The expert suggested instead a during-and-after time series
approach, which involved the choice of an appropriate reference period (the period
not infuenced by the <cartel). The Court f ol
design of the empirical method for the estimation of additional turnover. The court
expert then proceeded to the application step, carrying out the analysis using data
submitted by the parties, before performing robustness checks, allowing the various
parties (the FCO, the defendants, the public prosecutor) to put forward additional
questions and criticisms'®*. These were extensively discussed in the judgment,
although the OLG did not perform a control of the external validity of the evidence.
The Court did not explain why it relied only on the time series method, but included

% The FCO may skim off economic benefits related to the infringement. This is possible for both

proceedings concerning Administrative fines (8 81(4),(5) GWB post-2005 or § 81(2) GWB pre-
2005 with § 17(4) OWIG) applying to cartels and administrative proceedings for non-cartel activity
(which are dealt under 8 34 GWB). The economic benefits to be disgorged not only encompass
the net revenue generated because of the infraction, but also (the monetary value of) any other
benefits such as the i mprovement of an wunder

% For a description of the different steps of the procedure in the German cement cartel case, see
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Friederiszick, W. and Réller, L.-H . (2010) AQuantification of harm in
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some discussion of why it did not follow the regional yardstick analysis (essentially,
because the prices in the other regional markets were either certainly or at least
probably also affected by cartels). This may be owed to the fact that the Federal
Court of Justice (BGH) had indicated in an earlier case that yardstick approaches
(i.e. the comparison to the development of comparable markets) was generally a
superior approach compared to model-based approaches.™®® The BGH later
essentially upheld the OLG D¢sseldorfods judg

C. The practice of the Chilean competition authority

According to Article 26, paragraph 3 of the Chilean Competition Act, as amended by
Statue No. 20.361, for the estimation of the fine to be imposed the Competition
Tri bunal (TDLC) Sshould ficonsider the econon
infringement, the seriousness of the conduct and recidivism, but also iand
fundamentallyi the damage to competitiond®’. FNE has proceeded in various
instances to a case by case analysis of the effects of the cartel and the amount of
the cartel overcharge or the excess profits gained by the cartel._In contrast to US,
EU, UK, German and French competition law, it is thus possible to rely on an
individual case by case analysis, rather than on proxies or presumptions, when
assessing the compatibility of a collusive conduct to competition law or at the stage
of setting fines or evaluating damages. Note however, that nothing precludes those
authorities from conduction a case by case analysis. This constraint imposed by the
Chilean competition law regime when assessing the compatibility of cartel conduct to
competition law (in the sense that must be applied to cartel activity) may become an
advantage if the information is used to design optimal cartel sanctions that take into
account the amount of the overcharge and integrate the optimal enforcement
theorydés focus on deterrence, i n view of th
Chile. Indeed, it is only since 2009 that the agency has had, as part of its anti-cartel
toolkit, intrusive investigative powers (including dawn raid and wiretapping authority)
and a leniency programme. The leniency programme has enabled so far the
discovery of one cartel in the Whirlpool/ Tecumseh do Brasil Ltda investigation in
2012, which represents the first time in Chile a leniency application has resulted in
the successful prosecution of a cartel. The high standard of proof for cartels, in view

1% BGH (2007), Judgment of the German Federal Court of Justice (BGH) of June 19, 2007, KRB
12/07. See Frank, N . and Lademann, R. P. (2010) i |
Cl ai ms: Wh a't Lessons can be Learned f Jdoummal dfhe Ger n
European Competition Law & Practice 1(4), 360-366, 366.

187 Emphasis added.
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of the requirement to prove market power, may also lower the probability of detection
of cartels in Chile, thus inviting for a more drastic consideration of deterrence at the
stage of setting fines with the i1nclus
context of the EU Commi ssionds Gui del
infringements.

We examine three cases in which the Chilean competition authority has evaluated
excess gains of cartel activity. The cases presented below in a chronological order
include: (a) Retail pharmacy chains, (b) commercialization of low power, hermetic
compressors for the manufacturing of refrigerators and, (c) poultry meat production.
We then comment on the practice followed.

1. Case studies

(a) In the Retail pharmacy chains case, initiated in the FNE filed a complaint against
the 3 main retail pharmacies: Farmacias Ahumada, Cruz Verde and Salcobrand
accusing them of concerted action resulting in the price increase of around 200
drugs between December 2007 and March 2008. The FNE estimated the excess
gain as overprice charged for each drug multiplied by the quantities sold for the
entire period of collusion.

According to the information obtained during investigation the excess gain amounted
to:

Pharmacy Chain Gain (in
UTA)

Farmacias Ahumada 16,856

Cruz Verde 29,009

Salcobrand 14,472

Total 60,338

The above estimation is just a proxy, considering that it does not take into
consideration the loss of those consumers that could not afford to buy the product
due to its elevated price in addition to not accounting for dynamic inefficiencies.
Furthermore, it does not account for the perpetrating effect in the market. In fact, the
coordination between the three retail pharmacy chains shifted the equilibrium price
upwards, which meant that, to date, long after the detection and conviction of the
cartel, prices remain high. Until December of the 2008, the last month with available
data, considering this perpetrating effect the gains obtained amounted to:
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Pharmacy Chain Gain (in
UTA)
Farmacias Ahumada 20,191
Cruz Verde 32,055
Salcobrand 16,719
Total 68,965

The total gains obtained by the three pharmacies, even only considering the period
with available data, exceeded the then maximum fine established by the Chilean
Competition Law, set at UTA 20,000.

(b) In the commercialization of low power, hermetic compressors for the
manufacturing of refrigerators case, initiated in 2010, the FNE filed a complaint
against Whirlpool S.A. and Tecumseh Do Brasil Ltda., the main providers of low
power, hermetic compressors for the manufacturing of refrigerators, who participated
in an international cartel that went back to 2004.

As part of the trial, the FNE submitted to the Competition Tribunal an economic
report that justified the amount of fine requested on the basis of the estimation of the
excess gains obtained by the cartel.

The estimation of excess gains required the determination of the duration of the
cartel as well as the overcharge charged during the price-fixing period. Tecumseh
fully collaborated with information and data, as opposed to Whirlpool, who delivered
inexact and incomprehensive data, impossible to be used for the analysis. As a
result, the FNE relied exclusively on the Tecumseh data and used extrapolation to
draw results on Whirlpool.

The duration of the cartel was determined by qualitative information obtained by
Tecumseh, according to which the cartel dated back to the beginning of 2004 and
terminated around February of 20009.

For the determination of a counterfactual, it was assumed that after the termination
of the agreement the two firms returned gradually towards more competitive levels
until December 2009 by which time the market had fully returned to competitive
conditions. Excess gains were then estimated using the profit margin of December
2009 as a counterfactual. The use of profit margins instead of prices for the
estimation of excess gains addressed the defence argument that associated the high
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prices during the period of the collusion to the rising cost of commodities such as
iron that were essential inputs for the production of compressors. The excess profits
were then estimated as the real profits obtained by the two firms minus the profits
that would have been obtained had margins been at the level of December 2009.

Overall, it is estimated that margins were varying between 100% and 140%, during
collusion, far in excess of the 33% observed in December 2009. According to the
above, Tecumseh gained the sum of CLP 4.4 billion, or approximately USD 8.5
million.

Excess profits for Whirlpool were estimated by means of proportionality using the
average market share of Whirlpool for the period of 2004-2009 which was at 58%.
This brought excess profits at CLP 7.2 billion or USD 14 million. The FNE then
requested a fine equal to the excess gain obtained by the cartel, amounting to
approximately UTA 15,000.

The Competition Tribunal ruled against Whirlpool and set the fine of UTA 10,500,
lower than the gains directly accountable to the cartel, as calculated by the FNE*32,

(c) The third case relates to a complaint filed by FNE before the Competition Tribunal
(TDLC) in 2011, accusing the three main poultry meat producers in Chile (i.e.,

AAgrosuper 0, AArizt2ao and fADon Poll o0oo0)
and monitored by the Poultry MeaitAsdeiacon ucer s ¢

de Productores Avicolas de Chile A.G.).

The FNE claimed that the agreement 1 which was operating for at least 10 years-,
was overseen and coordinated through the Trade Association and aimed to reduce
the production of poultry meat in the Chilean market by controlling the quantity of
meat offered and by assigning market shares to each party.

Taking into account the severity of their actions, the duration of the conduct, the
market power the agreement conferred to the companies involved and the product
(poultry meat is an essential product for lower income consumers), the FNE asked
for the maximum penalty established in the act to be applied to each company
cartelized i that is, 30,000 UTA (around USD 26 mil.) each. Additionally, the FNE
asked for a penalty of 20,000 UTA and the dissolution of the Trade Association, due
to its central role in coordinating and maintaining the cartel.

138 See, our analysis of the case Part VII.D.
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This is the first time that the FNE made use of the recently acquired powers of dawn
raids and hence constitutes a milestone in the history of persecution of cartels in
Chile. The case is being litigated before the Competition Tribunal and is expected to
be sentenced within 2014.

The estimation of harm of the cartel was commissioned to two academics of the
University of Chile, Andrés Gomes-Lobo and José Luis Lima. The authors estimated
the real present value of the direct harm using the following formula:

o B p 7 — 1)

Where:

N is the observed wholesale price charged by company “(n month o

n is the wholesale price in the absence of collusion for company “Gn month 6

1 is the observed quantity sold by company “GQn month 0

" is the monthly discount rate that allows to bring the economic harm at month o to
its current value

“Yis the last month of information

"Y"Ois the average value of UF**® in month o

The estimation of this formula presented two difficulties, the first and most obvious
was the estimation of the counterfactual, ) . In addition, the data available to the
FNE covered the period of January 2006 until December 2010. However, the
agreement between poultry meat producers goes back 1996. The authors of the
report decided to estimate backwards up to 1996 using the following formula:

0O i N Op 7 oOp - Op ——— B p " 3 no
n

The first bracket on the right hand side of equation (2) expresses the backward
estimation of harm from 1996 until 2005 as a function of average overprice i

charged during the observed period multiplied by the average quantities sold during
the observed period and adjusted by — — p, with "Qbeing a parameter that

39 UF (Unidad de Fomento, in Spanish) is another currency unit used in Chile that is readjusted daily

on the basis of variation of inflation. Loans and real estate values are commonly expressed in UF.
The daily value of the UF is published by the Central Bank of Chile. Because UF accounts for
inflation it is commonly used by economists in order to transform current to real values.
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reflects the average growth rate of sales during the unobserved period. According to
the information provided by the Trade Association "Q 18t b In addition the authors
considered ” o® X Pwhich is the average annual interest rate of 10-year Bonds
offered by the Central Bank between 2002 and 2011.

For the estimation of total damages (2), the only term that remains unknown is the
counterfactual, n . Three different methodologies were used in order to estimate
overprice, i) the comparison of domestic prices with prices observed in the USA and
Brazil (using purchasing power parity), ii) comparison of domestic prices with prices
of exports, and iii) use of simulation to forecast the competitive outcome, whereby
the firms are involved in a Cournot type competition with homogeneous products.

The results of the statistical analysis show that domestic prices were 33%-45%
higher than the prices in Brazil or the USA in purchasing power parity. In comparison
to the export price, domestic prices were between 28%-67% higher**°. Finally the
simulation model, estimates an overprice that varies between 12.9% and 15.9%
assuming price elasticity of -0.93 and between 15.9% and 17.9% assuming a price
elasticity of -1.393'.

The estimation of damages uses the most conservative of the estimations of
overprice; namely the result of the simulation models assuming price elasticity of -
0.93. The results show that even with the most conservative estimation of
overprices, damages were as high as USD 850 million, far exceeding the maximum
fines established in the Chilean competition law.

2. Comments

Generally, the approach employed for fine imposition by the Chilean competition
authority in the three cases analysed below is valid and roughly follows the logic
close to the structure of the current EU antitrust guidelines on the method of setting
fines.

In the first two cases Chilean competition authority starts by assessing the gravity of
the violation. This is done by estimating excess illegal gains for each member of the

9 The actual overprice was different depending on the firm under analysis as well as for the different

types of poultry parts.

1 The poultry meat Trade Association hired in 2008 a Consultancy firm, Quiroz Consultores
Asociados to estimate demand models. The price elasticities shown above are the results of this
research.
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agreement. In the second and third case also duration of the cartel agreement has
been taken into account. Then the fine imposed on each firm aims to extract the
entire excess illegal gain obtained during the period of the violation. However, the
final imposed fines were adjusted downwards due to the existence of the maximum
fine established by the Chilean Competition Law or due to proportionality
considerations.

In the first case (Retail Pharmacies) excess illegal gains for each member of the
cartel agreement were estimated as price-overcharge for each product multiplied by
the quantities sold for the entire period of collusion. This approach seems to be
supported by the economic theory (see section 2 below). However, existing
sentencing guidelines in the two leading jurisdictions (EU and US) tend to avoid this
method due to time and expense considerations that would be required to determine
the actual overcharges in all the cases.

The method employed in the second case (Whirlpool-Tecumseh) seems to be the
closest to the best current practices. In section 1.2 below, we will provide detailed
explanations.

In the third case (Poultry Meat Producers) the method employed for estimation of
illegal gains was quite precise, but very specific to the case. Hence, it will be difficult
to extend to general setting, since the rules of the fining guidelines should ideally be
applicable ex-ante to all cases.

Next, we will move to more detailed analysis of each of the three cases.

a. Retail Pharmacies case

The retail pharmacies case suggests several comments in light of our previous
discussion:

First, it appears that the FNE requested fines are a function of the direct estimate of
the illicit profit by the pharmacies due to their collusion.

The calculus of the overcharge avoids the biases referred to by Allain, Boyer,

Kotchoniz, and Ponssard (2013) when they criticize Connor for calculating biased
and inflated estimates of average Illicit surcharges and the distortive effect of
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sanctions based on total revenue mentioned by Bageri, Katsoulacos and Spagnolo
(2013).

Second to assess the harm of the collusion, the FNE takes into consideration the
illegal profit of the pharmacists rather than the welfare losses due to the collusion.
The welfare losses due to the collusion are greater than the illegal gains of the
pharmacists since the consumers who were discouraged from consuming because
of the higher price also experienced a decrease in their consumer surplus. The
(legal) reason for which competition authorities usually do not include the consumer
loss of the consumers which have been discouraged from buying in their
computation of the harm of cartels (ie. the deadwright loss) is that the amount that
would have been bought had the collusion not been in effect but was not bought
because of the increase in price due to collusion is usually not easy to assess and
could be considered too speculative for courts to consider.

Third, the pharmacy case is a good example of the issues raised by Katsoulacos and
Ulph (2013). It seems on the one hand that the collusion took place between
December 2007 and March 2008 and had an effect that lasted longer than the

duration of the collusive practice since it seems that t he col | usi on

equilibrium price upwardsa It is often quite difficult to know when a market gets back
to a competitive equilibrium level after a collusion has been uncovered. Furthermore,
the decision to sanction the cartel became final with the decision of the Supreme
Court on September 2012, more than four years after the collusion ended.

Any comparison between the calculated harm and the sanction would have two
biases. The gains of the cartel would be underestimated since the cartel lasted
probably longer than December 2008 (the last month for which data was available).
The severity of the sanction imposed on the pharmacists would be overestimated
since this sanction intervened several years after the end of the period during which
data were available to estimate the harm to consumers.

This means that had the pharmacists made a rational calculation in December 2007
to know whether they would violate the law, they would have taken into consideration
more profits than the recorded profits and they would have discounted the sanction
given that the sanction would only intervene several years after their collusion.

In turn this means that a sanction equal to their recorded profits divided by the
probability of their collusion being sanctioned underestimates the optimal sanction.
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Fourth, there is a cap on the amount of the sanction that can be imposed on the
colluding firms and it appears that globally the amount of extra profit which the
pharmacists were able to have due to their collusion is lower than the amount of the
fine they received. As mentioned in the review of the literature, the existence of a
cap on sanctions can prevent the sanction from being deterrent.

In the case of the pharmacists it is clear that ex post profits from the collusion are
greater than the sanctions imposed. Furthermore the profits from the collusion may
also be an underestimate of the ex ante profits that the pharmacists expected (if they
expected that the market would not get back to a competitive equilibrium
immediately after December 2008) and the sanction is an overestimate of the ex
ante cost of the sanction since it was imposed only in 2012 and therefore several
years after the pharmacists benefitted from a large part of the illicit profits.

Even if the probability of detection and sanction is equal to one (and we can guess
that it is lower than one), the fine imposed on the pharmacists does not seem to be
deterrent.

One should add, however, that if there were additional sanctions on the cartel
participants, (such as, for example, the negative publicity they got from being
sanctioned for collusion) or follow on actions for damages, they should be taken into
consideration to know whether the enforcement against their collusion was deterrent.

Finally we should keep in mind that general deterrence is based on the ex ante
perceptions of the would-be violators (both in terms of anticipated profits and in
terms of risk of punishment) rather than on ex post data.

b. Whirlpool-Tecumseh case

The cartel agreement consisted of two companies (Whirlpool S.A. and Tecumseh Do
Brasil Ltda.). It lasted for a period of roughly 6 years (beginning of 2004 7 February
of 2009). Tecumseh Do BrasilLtda came forward, cooperated with the authority,
applied for Leniency and as a result was exempted from the fine.

The amount of fine imposed on the second member of the cartel (Whirlpool S.A.),
which did not cooperate with the authority, was justified on the basis of estimation of
the excess illegal gains obtained by the cartel and duration of the cartel. Excess
gains seem to be correctly estimated through comparison to counterfactual profit
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margin (profit margin of December 2009, when the market had fully returned to
competitive equilibrium). The excess profits were then estimated as the real profits
obtained by the firms minus the profits that would have been obtained had margins
been at the level of December 2009. The Chilean competition authority then
requested a fine equal to the excess gain obtained by the cartel, amounting to
approximately USD 14 million. After the appeal before the Supreme Court the fine
has been reduced to about USD 4.9 million. It was argued that a lower fine also met
the deterrence and retribution objectives of fines in competition law, which could
have been related to the application of proportionality principle that states that the
fine should not be in excess of the minimum fine that achieves the same level of
deterrence.'*

This case again raises the issue of the duration of cartels. It is well known that once
a price agreement is terminated, the market does not get back to the competitive
equilibrium immediately. The FNE rightly determined that the end of the effect of the
cartel was when the market had returned to competitive conditions.

The FNE was also right to focus on profit margins rather than on prices. When a
cartel lasts a number of years it is quite possible that variation in cost conditions may
have an impact on prices independently of the level of competition. The profit margin
is a good indicator of the market power exercised by the cartel members and of the
loss of surplus of consumers due to the exercise of this market power.

The methodology used by the FNE to assess the profit margin of Whirlpool assumes
that Whirlpool had the same costs and the same prices than Tecumseh. If the
compressor for refrigerators are standardized and undifferentiated, the assumption is
not problematic. If there are sharp differences in product design or in production
technology between the two manufacturers, the assumptions may not reflect the
reality. However, given the lack of cooperation of Whirlpool, and the fact that, since
the producers had formed a cartel, we can assume that their compressors must have
been close substitutes, the fact that the NFE resorted to this pragmatic approach is

12 Similar interpretation of proportionality principle can be found in e.g. Burca, de, G. (1993) "The

Principle of Proportionality and its Application in EC Law," Yearbook of European Law 13, 105; Usher,
J.A. (1998) General Principles of EC Law, European Law Series, Longman; Jacobs, F.G. (1999)
"Recent Developments in the Principle of Proportionality in EC Law" in: Ellis, E., The Principle of
Proportionality in the Laws in Europe, Hart Publishing, United Kingdom, Tridimas, T. (2006) The
General Principles of EC Law, Oxford EC Law Library, Oxford University Press; Sullivan, E. and R.S.
Frase (2008) Proportionality Principles in American Law: Controlling Excessive Government Actions,
Oxford University Press; Fish, M. (2008) "An Eye for an Eye: Proportionality as a Moral Principle of
Punishment,"” Oxford Journal of Legal Studies 28, 57-71; or Sauter, W. (2013) "Proportionality in EU
law: a balancing act?" TILEC Discussion Paper No. 2013-003.
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entirely justified. Whirlpool could have chosen to cooperate if it considered the
implicit assumptions of the FNE to be wrong.

The reason for which the Supreme Court decreased the fine to UTA 5,000, and
argued that a lower fine also met the deterrence and retribution objectives of fines in
competition law is not clear. Unless one assumes that Whirlpool was likely to be
sued for compensation by its clients (in which case the amount of damage likely to
be awarded should be added to the fine to assess the sanction imposed on
Whirlpool), or had faced very high legal fees, or had registered a large loss in
reputation due to the publicity on the case, it seems that the sanction of Whirlpool is
roughly a third of its extra profit due to the collusion. If that is indeed the case, the
message sent to would be violators is that they can expect, if they are caught, to be
fined a third of the illicit gains that they will have secured thanks to their collusion.
This would mean that collusion would be profitable even if they had a 100% chance
of being caught. From an economic standpoint even some risk averse firms would
find it in their interest to enter into collusion. It is also difficult to see how such a fine
meet the retribution goal.

Altogether, this case seems typicaloft he conf |l i ct we discussed
the competition law area, there is thus a risk that review courts (adhering to the legal
principle of proportionality and t he i mpl
acceptability appr ofinds$adctionsimpssadnar tequested) )by ma y
competition authorities (adhering to the economic principle of deterrence and the

i mplicit Acost minimization approacho to san
to reduce the amount of the sanctionsto non-d et erri ng | evel so.

The method employed in this second case seems to closer to the current practices in
the EU and the US and can even be considered as a relatively advanced approach.
Here, similarly to algorithms proposed in the USSG (2013) and EU guidelines
(2006),** the illegal gains are estimated, multiplied by duration of an infringement
and then the fine is set equal to the calculated amount. However, there are some
caveats with this approach. This approach is only appropriate for ex-post fine
imposition, in case it is certain that cartel is discovered. However, as has been noted
in Posner (2001) or Cooter and Ulen (2007), taking into account that the rate of law
enforcement is generally lower than 1 (i.e. only fraction of the companies can be
investigated), the ex-ante expected fine, which is generally described in the

“|Note that in the EU and the US illegal gains or harm are approximated by the percentage of

affected commerce.
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sentencing guidelines, will still be below the total gains from cartel. Better practice,
which has been employed in e.g. Germany, Switzerland, or New Zealand, implies
setting the fine equal to a multiple of illegal gains (e.g. up to three times the
additional profit obtained as a result of the violation).***

c. Poultry Meat Producers case

The formula proposed for estimation of the harm in expression (1) gives the real
present value of the illegal profits due to collusion. Hence, it does not directly
estimate direct harm (or damages) as indicated in the description of the formula.
Even in simple linear demand models harm (or loss in total (consumer) welfare) will
generally be expressed as a non-linear function of cartel overcharge.

As we mentioned earlier the FNE rightly focuses on the illegal profit due to the
collusion. The assumption that if there had been no collusion, there would have been
a Cournot oligopololy with undifferentiated products (and therefore a price level
above the competitive level) is realistic given the concentration of supply and the
transparency of the market. Thus the overcharge is the difference between the
observed prices and what would have been the oligopolistic price.

The computation of the total damage due to the cartel (which lasted from 1996 to
2011) rightly takes into account the discount factor.

It is interesting to compare the estimates in this case with the assumptions that
Heimler & Mehta (2012) suggest to the courts which do not have the means to do
detailed calculations. They posit a price elasticity of demand between 0.5 and 1.2.
Here we are told that the estimate of the price elasticity of demand is between 0.93
and 1.393 which is for the most part in the range posited by Heimler and Mehta.
They also posit a 15% permanent price increase due to the collusion. Here we are
told that the estimate of the surcharge when using the simulation model is between
13% and 18% depending on the value of the elasticity chosen. These values are
also close to the general hypothesis proposed by Heimler and Mehta and therefore
their methodology seems to be applicable to the case. In order to see what
percentage of the total turnover of the firms over the period should the sanction

1% According to the OECD (2002): "It is widely agreed that an effective sanction against a cartel
should take into account not only the amount of gain realized by the cartel but also the probability that
any given cartel will be detected and prosecuted. Because not all cartels are detected, the financial
sanction against one that is detected should exceed the gain actually realized by the cartel. Some
experts believe that as few as one in six or seven cartels are detected and prosecuted, implying a
multiple of at least six. A multiple of three is more commonly cited, however." In the Annex B of OECD
(2002), a range of fines between two and three times the illegal profits is reported.
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amount to, one would need two additional data, the Lerner index before the increase
in price and the probability of sanction.

This case shows, once more, that caps on fines can have the effect of preventing the
enforcement mechanism from being deterrent. The level of extra profit generated by
the colluding firms (appropriately discounted) is clearly much more important than
the maximum amount of sanction that the court can impose. The disparity is all the
more important that the cartel lasted a large number of years and that the cap does
not seem to allow for the fact that some cartels lasted more than a decade. If the
firms have the perception that they can reap the benefit from their cartels for many
years before being caught (which suggests a low probability of detection and
sanction) and that when caught their sanction is going to be limited to the cap
resulting from the law, they may well have an incentive to enter into a cartel
agreement.

d. Overall Assessment

As we have already stressed above, the approaches employed for fine imposition by
the Chilean competition authority in the three cases analyzed are valid and roughly
follow the logic of the current EU antitrust guidelines on the method of setting fines.
The approaches of the second and the third case seem more advanced and could
be utilized for developing antitrust sentencing guidelines together with the lessons
from current practice in the US, EU and several OECD countries, which have been
described above. As has been mentioned above, basing fines on carefully estimated
excess illegal gains and adjusting these gains (denoted in the report by ") by a
proper multiplier (e.g. 3 ', as it has been done in Germany, Switzerland, or New
Zealand), which takes into account the expected rate of law enforcement, will
increase the deterrent effect and at the same time will not have any price distortions.
This structure is superior to fines based on volume of affected commerce or turnover
(sales) as the latter cause substantial price distortions.* On the other hand, the
methods employed in the second and third case still miss a number of factors (such
as aggravating and attenuating circumstances, proportionality and bankruptcy
considerations) which should also be taken into account while calculating the fine.

®In particular, fines based on revenue may give incentives to increase cartel price as they do not

target price reducing incentives directly, but rather target sales reducing incentives. This may lead to

increase in prices even above monopoly level. See also Bageri, V., Katsoulacos, Y. and Spagnolo, G.

(2013) "The Distortive Effects of Antitrust Fines Based on Revenue" The Economic Journal, 123
(572),545-557 and Katsoul acos, Y., E. Mot c h e @dttelsy Bhe and D.
Case for Basing Penalties on Price Overchargeo, mimec
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None of the three cases described above mention individual fines or imprisonment
possibilities. These tools appear to be very effective according to the US experience
and, perhaps, could be included in the new guidelines.**®

Further, discussion of the more strict treatment of repeat offenders, which is
standard in the EU and the US, should also be included.

185ee e.g. USSG (2013) or ADM cartel case literature Eichenwald, K. (2000) The Informant: a True

Story, Brodway Books, Lieber J.B, (2000) Rats in the Grain: The Dirty Tricks and Trials of Archer

Daniels Midland, the Supermarket to the World, Basic Books; Connor, J. (2001) i Our Cust omer s Al
Our Enemi es0: The L Wyl995h RevieWaof Indudtrial @fganidadof, 218(1), 5-21;

Connor, J. (2003)#Pr i vate I nternational Cartel s: Ef fectiveness
Purdue University, College of Agriculture, Department of Agricultural Economics, Working Papers 03-

12.
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|l V. The Chilean Competition Actoés | egislati

The best way to find out Competitionto Act 0s

return to the discussions that led to its modifications. Below, we highlight some
passages of the bills that later became amendments to the Competition Act.

A. The History of Statute No. 19.911 (issued on October 2003)

Statute No. 19.911 amended the existing competition agencies and Courts, by
creating the TDLC and substantively transforming the structure of the FNE, as it is
known today. Along with it, Act 19.911 amended the system of penalties. Therefore,
the presidential message (motivation) of the bill included some reference to the
justification on fines introduced:

AFinally, a Tribunal streshqudhha@ ed wi t h
adequate sanctioning powers which can effectively meet the objective

of inhibiting anti-competitive behaviour in the strict constitutional

framework. Therefore, it is proposed to replace the existing criminal

penalties with higher fines and liability for the executives involved in
actonscontrary to ft%ee competitionod

Al é] For these reasons, it i s advisable
behavioural standard with basic examples, so the members of the

body [TDLC] would be able to hear and decide causes according to

the case, deciding which behaviours constitutes a breach of

competition law.

However, this approach is inconsistent with the existence of a
criminal offense, in which the type specification is an essential
requirement, failure of which is a violation of the constitutional
guarantee provided by the final paragraph of section 3 of Article 19 of
our Constitution.

\Y

c

47 president of the Republic message on Bill 132-346 (May 17", 2002), which establ i sh

de Defensa de |l a Libre Competenciad. On: Library
Nacional , Hi$tBr Naf) the Statue No. 19.911, p. 8. Available at:
http://www.leychile.cl/Navegar/scripts/obtienearchivo?id=recursoslegales/10221.3/2472/1/HL1991

1.pdf
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As a counterpart to the elimination of criminal penalties T which has
rarely given rise to criminal proceedings and is estimated to have
failed to deter misconduct against free competitioni , it is proposed to
increase fines and hold managers or directors of companies who
commit them jointly and severally liable for payment.

Thus, we estimate that eliminating criminal penalties, far from
suggesting a softening against violations of competition law, will more
effectively dete¥. potential offenderso

B. The History of Statute No. 20.361 (issued on July 2009)

Statute No. 20.361 amended the Competition Act some years after the creation of
the TDLC and the institutional changes introduced by Statute No. 19.911. Among
other changes and adjustments, Statute No. 20.361 increased fines for certain
violations of competition law. The justification given in the Presidential bill about this
increasei | |l ustr at es aimhmelgoale gi sl at or 0 s

Al é] Mo the abwlidon of criminal sanctions for those who violate
competition law has led economic agents i as rational subjectsr , to take
real risks of being sanctioned, but in the absence of rules determining
fines, they may still incur such conduct under the hope of not being
discovered or, if investigation is initiated, arguing general principles of
tort system to apply this fines to their minimum or, as was not provided
on the Statute No. 19,911, engage in behaviours that cause great harm
to others, which are difficult to identify and, therefore, which have no
incentives to deduct civil claims, without being such damages negatively
weighted by the TDLC when applyi ng 9. nes o

AUnder t he f or e sameacy nlingestigative avarle of thee f f |

Nati onal Economic Prosecutordés Office, be
given to it and the introduction of "leniency", the office should be able to

discover behaviours that cause great damage to the country's market

8 pid., p. 12.

% president of the Republic message on Bill 134-354 (June 5", 2006), wwni ch A Amends DFL
N°1/2005 Ministry of Economy, Building and Reconstruction, 2005, about Tribunal de Defensa de
la Libre Competenciao. On: Library of Nati onal Co
fi B C N 0 )History of the Statue No. 20.361, pp. 6-7. Available at:
http://www.leychile.cl/Navegar/scripts/obtienearchivo?id=recursoslegales/10221.3/3841/2/hdl-

20361.pdf
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system. This makes it desirable to increase the fines that Courts are
able to apply against the facts, acts or agreements that prevent, restrict
or hinder free competition, deterring such practices and giving an
additional incentive for the subject who is able to benefit of leniency
rules. Thus, letter c) of the second paragraph of Article 26 Competition
Act is amended, increasing the maximum fines to be applied by the
Court from 20,000 to 30,000 [UTA] Annual Tax Units.

Incorporation of damage as a circumstance to determine the fines

In accordance with this, for the estimation of the fine to be imposed the
Tribunal will consider the economic benefit gained as a result of the
infringement, the seriousness of the conduct and recidivism, but also 1
and fundamentallyi the damage to competition; so third paragraph of
Article 26 of the ComMpetition Act is amend

The following is the current wording of the third paragraph of Article 26:

fifo determine the fines, the following circumstances, among others, will be
considered: the economic benefit obtained as a result of the violation, the
severity of the conduct, the reoffending nature of the offender, and, for the
purposes of lowering the fine, the collaboration the latter provided to the Fiscalia
before or duringtheinvesti gati ono.

The current wording does not include any reference to the damage to competition
and/or general or specific deterrence.

C. Literature and other sources

Currently, the national literature usually emphasizes the importance of deterring
infringements of competition, particularly regarding collusion and other concerted
practices. As a summary of some recent discussions and suggestions, it may be
useful to consider some sections of the report that a special Advisory Committee to
the President of the Republic issued in July 2012, suggesting some amendments to
the Chilean competition law.

%9 1bid., pp. 10-11.
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ARegarding sanctions established by the T
fines and other administrative sanctions. In the case of monetary fines,
the maximum amount was recently raised by the amendment made in
2009, leaving this in 30,000 UTA for collusion. Notwithstanding this
adjustment in the amount of monetary sanctions, it is important to
empathize that 7in generali this maximum does not appear to be a
constraint on the decisions TDLC and Supreme Court, since the
average of the penalties imposed have remained substantially below
the maximum allowed by law. However, the increase in the amount of
the maximum fine established in the recent legislation amendment on
competition (2009) is a signal from lawmakers to the TDLC and the
Supreme Court to increase the sanctions for violations to the

Competition Act™*,

ARegarding sanctions to companies and <co
raised a significant level of agreement in the Commission is the use of

a scale indicator in determining the fine set by the TDLC to the firm(s)

accused of anticompetitive actions. This is because there are practical

difficulties associated with obtaining an accurate and timely estimation

of"injury"i n the traditional economic senseo.
Al't 1 s recommended to adopt the practice
set the fine as a percentage of sales of the company during the period
oftheanttcompetitive conducfacdddidong a fAdeterr
ASome members of the Commission justified
sanctions for anti-competitive practices, arguing that fines and

administrative sanctions are not an effective deterrent, a result that

could only be achieved by the threat of a potential loss of liberty.

Moreover, it was argued that the risk of deprivation of liberty would

enhance the effectiveness of the mechanism of "leniency" as a tool to

di smantl e™coll usionbd

%1 presidential Advisory Committee on Competition Law. Final Report (July 2012), p. 10. Available

at:  http://www.economia.qgob.cl/wp-content/uploads/2012/07/INFORME-FINAL-ENTREGADOQO-A-
PDTE-PINERA-13-07-12.pdf

%2 pid., p. 13.

%3 1pid., p. 16.
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AOn the other h asnofl the Corhnhission rejeetad lhe r
explicit incorporation of criminal sanctions within the scope of
competition law. This position was based on the recent revision and
refinement of an institutional framework that seeks to make the
analysis and evaluation of situations related to competition in
specialized courts [é]0

One may thus conclude from the above that
system of effective and deterrent financial penalties against competition law
infringements.

** bid., p. 17.
101

t



V. Recommendations

We first proceed in summarizing the main recommendations of the existing literature
on the determination of optimal antitrust fines and the optimal design of leniency
programmes, before delving into our suggestions for the design of Guidelines on the
setting of fines.

A. Summary of the recent theoretical recommendations in the literature on
determination of optimal antitrust fines and optimal design of leniency
programme

A literature review indicates the following recommendations for policy makers:

- With regard to the base from which to calculate the fine, there are two options:
to use profits as determined on a case-by-case basis as a base or to use
proxies such as a proportion of the affected commerce or the value of sales.
The former, profit-based, approach may reflect the economic harm more
precisely, provided that the relevant data are available. The latter, turnover-
based, approach may over- or underestimate the true economic harm, but has
the advantage of greatly enhancing administrability and avoiding under-
deterrence in cases in which the infringement causes real economic harm that
is difficult to quantify, such as harm of cartels in declining industries that aim
at preventing future losses, harm to innovation, or similar harm to competition.
All jurisdictions surveyed in this report have chosen the latter approach of
using turnover-based proxies. Nevertheless, some economic literature has
suggested to move away from the volume of affected commerce (revenue or
sales) as a base of the penalty to penalties based on profits (or overcharges)
and a unique emphasis on a formalistic approach. This concern was also
raised by the Antitrust Modernization Commission (AMC) (2007) in the US,
which recommended to the Sentencing Commission to reconsider whether
reliance on a proxy, such as a specific percentage of affected commerce,
turnover/sales etc, is consistent with the principle that punishment should be
calculated based on the actual harm in individual cases. The AMC recognized
that i b e c a u s e daeereneerofdntitrust violations does not require an
exact correlation of expected harm and penalty, the Sentencing Commission
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determined that reliance on a pfoxy

However, t he AMC devetopneedt oftetoaomic kedrneng dand
estimation techniques over the past fifteen years may have made proving gain
or loss in an antitrust case less difficult than it was when the Sentencing
Commi ssi on cr ea'teldis widelg arquedoix the theoretical
literature on antitrust that illegal gains and overcharges are more precise
measures of gravity of violation.™ Also basing penalties on profits does not
impose price distortions, while revenue based penalties are distortionary. In
particular, fines based on revenue may give incentives to increase the cartel
price as they give incentives not to reduce price, but to reduce sales. This
may lead to an increase in prices even above monopoly level. See also
Bageri, Katsoulacos, Spagnolo (2013) and Katsoulacos, Motchenkova and
Ulph (2014) for more detailed intuition.

- We believe that the suggestion to move towards a more effects-based
approach in designing financial penalties has its disadvantages in the many
competition cases in which it is difficult to quantify the exact harm. The
German experience wi t-Basedifaebkdhastnotdeea an
encouraging one: resources invested into the determination of the additional
turnover could likely be put to better use elsewhere in a capacity-constrained
competition authority. The greater precision of the case-by-case analysis of
profits comes at a cost. On the other hand, the profit-based approach
suggested in the economic literature may be more easily achievable in Chile,
in view of the obligation imposed by Art 3rd (a) of the Decree Law No. 211 of

am

turno

1973 (DL211) that any competi torso6 agreements

limiting output or allocating markets may be subject to the sanctions
established by law, if abusing the market power conferred upon them by such
agreements, thus requiring that current or potential effects on markets be
shown for sanctioning cartel conducts.
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Antitrust Modernization Commission, Final Report and Recommendations (2007), 301

%7 See Bageri, V., Katsoulacos, Y. and Spagnolo, G. (2013) "The Distortive Effects of Antitrust Fines
Based on Revenue," The Economic Journal, 123 (572), 545-557; Harrington, J. (2004) "Cartel Pricing
Dynamics in the Presence of an Antitrust Authority" The Rand Journal of Economics 35, 651-673;
Harrington, J. (2005) "Optimal Cartel Pricing in the Presence of an Antitrust Authority," International
Economic Review 46, 145-1 7 0 , Houba, H. , Mot chenkova E.,
enforcement with price-dependent fines and detection probabilities, Economics Bulletin, 30(3) 2017-
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2027, or Jensen, S. and Sorgard, L. ( 2 Ondtitule fod Enf or c ¢

Research in Economics and Business Administration, Norway, Working paper 14/12; Jensen, S. and

Sorgard, L. (2014) AFine schedule with heterogeneo

Institute for Research in Economics and Business Administration, Norway, mimeo.
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Increasing or abolishing legal upper bounds (or maximum fines) is another
recommendation suggested in a number of leading contributions in antitrust
enforcement literature. Buccirossi and Spagnolo (2007), Bos and Schinkel
(2007), Wils (2007) and Harrington (2010) point out that the current inspection
efforts and the existing upper bounds on fines, at least in the EU and several
OECD countries, are insufficient to deter all cartels. In a number of related
empirical studies, Connor and Lande (2005, 2006, 2008, 2012) also argue
that the existing US and EU penalties for cartel violations are too low resulting
in high cartel overcharges. This suggests that the existing legal upper bounds
(or maximum fines) are not high enough to deter cartel formation and, hence,
should be adjusted upwards, above the current F "=0,1T. One solution short
of abolishing the legal maximum for the fine entirely would be to use a
turnover-based approximation of the fine within the legal limit, but to permit
fines that exceed the legal maximum where profits are shown to exceed this
maximum. This would correspond to the German solution (8§ 81(5) GWB with
§ 17(4) OWIG) and would be similar to the European solution in so far as the
European Guidelines allow a higher proportion than 30 per cent of the value
of sales where this is necessary to deprive the infringer of the gains
improperly made.

Deterrence: Specific and general deterrence constitute the primary objectives
of all financial penalties systems for the infringement of competition law that
we have examined for the purposes of this report. In view of the objective of
deterrence, one may not expect an exact correlation between the harm and
the penalty. According to economic theory, fines should be at least equal to
the expected illegally earned profits divided by the probability to be caught,
hence they should relate to expected profits originating from the violation and
not to the profits actually gained that may be higher or lower than those
expected at decision-making time, should the fines be paid after the period of
infringement. The implementation of the principle of deterrence may involve
reliance on presumptions and proxies based on a percentage of affected
sales or volumes of commerce as a starting point for the calculation of the
base fine, which although they do not correspond to the illicit gains of the
competition law infringement or the damages caused, they integrate the need
for general or specific deterrence. It is also possible to rely on a multiplier of
the base fine equal to the inverse of the estimated detection probability, thus
incorporating deterrence considerations in the calculation of financial
penalties.

104



Imposing an entry fee (i.e. fixed fine in addition to proportional component)
has been proposed in the EU (2006) guidelines and has been analyzed
theoretically in Motchenkova (2008). This fee is imposed in order to deter
companies from ever entering into seriously illegal conduct. In most serious
cartel cases the Commission may add to the amount of the base fine a sum
equal to 15% to 25% of the yearly relevant sales, whatever the duration of the
infringement. In other words, the mere fact that a company enters into a cartel
could Acosto it at least 15 to 25%
This will significantly increase deterrence.

Increasing penalty rates can also be an effective instrument to increase
deterrence and to reduce the gravity of the offence in cartel cases. This
instrument, in case fines are based on illegal gains or overcharges, reduces
the optimal cartel price and, hence, also reduces the harm to consumers.
More detailed analysis of these issues can be found in Katsoulacos and Ulph
(2013), Houba, Motchenkova and Wen (2010), and Katsoulacos,
Motchenkova and Ulph (2014).

The fining guidelines should also be accompanied by properly designed
leniency programmes. The most up to date recommendations on the design
of leniency programs is a mix of the design implemented in the EU and the
uUsS:

Full immunity should be available only for strictly first reporting firm.*®
While it has been suggested with good theoretical arguments that there
should be no fine reductions for subsequent reporters,™® in practice
there may be a need to reward further applicants in order to acquire a
better evidence basis. In these cases, a reduction for the second or
later applicants should be made contingent on strict criteria concerning
t he fAadded v alnaeé¢hese applicantdineust produce.e

0 Ex-post availability of leniency (i.e. complete immunity can be granted
even if the firm reports after the investigation has started).**°

0 Repeat offenders are also allowed to obtain full immunity.*®*

See e.g. Spagnolo, G. (2004, revised 2008) "Divide et Impera: Optimal leniency programs," CEPR
Discussion paper series, working paper number 4840; Harrington, J. (2008) "Optimal Corporate
Leniency Programs," Journal of Industrial Economics 56(2), 215-246., or Houba, H., Motchenkova E.,
and Wen, Q. (2010).

159 Spagnolo, G. (2004, revised 2008).

See Motta, M. and Polo, M. (2003) "Leniency Programs and Cartel Prosecution," International
Journal of Industrial Organization 21, 347-379
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B. Suggested Design of Fining Guidelines

Publishing sentencing guidelines will enable Fiscalia to send a strong message to
potential cartelists and other competition law infringers that anti-competitive conduct
will not be tolerated and might give rise to substantial financial penalties. Following
the findings of the report on the impact of fining guidelines on the policy-making and
executing discretion of competition authorities, we consider that the publication of
such guidelines will not affect the ability of Fiscalia to request high financial penalties
in actions brought against infringers in front of the TDLC. It may also have the
advantage of streamlining appellate scrutiny of the fines so as to accommodate the
prosecutorial discretion of Fiscalia and the fact that fines are set by an independent
and specialised trial judge with the necessary expertise as to integrate optimal
deterrence. In our view, the structure of the Chilean enforcement system offers
advantages as to the individualization of sanctions, so that they are reasonably
related to culpability and thus proportional. Yet, the current statutory maximum of
30,000 [UTA] Annual Tax Units for any fines imposed greatly jeopardizes the
effectiveness of the Chilean system of competition law enforcement. It is our view
that this ceiling should be eliminated or at least revised to reflect current international
practice, which is to set the maximum fine to 10% of the total turnover of the
undertaking in the preceding business year. Should the ceiling be lifted to this level,
there would be a greater need for guidelines in view of the fact that, on balance,
enhanced predictability of fines may be an advantage if the fine levels are on
average very high.

Ef fective deterrence fAndepends, I n ofpsarios on th
and swift uAshas bemreaxdlained by Justice Breyer (in some of his
extra-judicial writing), when drafting sentencing guidelines, a compromise should be
made between two competing goals of a sentencing system: uniformity and
proportionality'®®. The publication of guidelines will need to accommodate the aim of
uniformity and general deterrence, without however compromising the need for
flexibility and individualized assessment based on the facts of particular cases,
inherent in the principle of proportionality. This aim can be achieved in the context of
Guidelines, in view of the numerous parameters individualizing the sanction (linking it

%1 See Chen, Z. and Rey, P. (2013) "On the Design of Leniency Programs" Journal of Law and

Economics, 56(4) 917 i 957. Wils, W.P.J. (2008) Efficiency and Justice in European Antitrust

Enforcement, Hart Publishing or Houba, H., Motchenkova E., and Wen, Q. (2010).

¥2Thide, F. (2013) #AJudicial Policy Nul BastbniColleagei on o f
Law Review 54(2), 861, 887.

Breyer, S. (1988) AThe Feder al Sentencing Guideline
r e sHofgtra Law Review 17(1) 1-50..
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to the harm/overcharge) and the need to account for specific deterrence'®. The
publication of guidelines will certainly not bind the TDLC, although it will certainly
inform its decision-making process, as the experience of the Sentencing Guidelines
in the US shows with trial judges employing the Sentencing Guidelines as an initial
benchmark, even if these are not mandatory. The publication of guidelines will also
help put emphasis on the goal of deterrence and the need for optimal sanctions
against anticompetitive conduct, in particular in view of the judicial scrutiny of the
Supreme Court. The Supreme Court should, in our view, accommodate the need for
both general and specific deterrence, in view of the nefarious effects of cartel activity
and, more generally anticompetitive conduct, to the whole economy and the
consumers.

The design of the sentencing guidelines should include the following three steps:
estimate the base fine, integrate mitigating and aggravating circumstances adjusting
the basic amount and applying the legal maximum should this exist, interaction with
leniency and private enforcement. We do not provide more detail as to the different
mitigating and aggravating factors that should be incorporated in the Guidelines, as
we believe that these should take into account the local circumstances of regular
business behaviour and the existing regulatory framework in other areas of law. We
have provided, however, in our comparative analysis ample details on how these
circumstances have been interpreted by five major competition law regimes. We
think this analysis may be a source of inspiration for Fiscalia.

The drafting team considered the balance to be achieved between administrability
and accuracy in the design of guidelines.

We took into account recent theoretical contributions by Bageri, Katsoulacos and
Spagnolo (2013), Katsoulacos and Ulph (2013), Katsoulacos, Motchenkova and
Ulph (2014) that show the superiority of the profit based fines over revenue (or sales)
based proxies. We also recognized that the Chilean legislator has amended Article
26, paragraph 3 of the Competition Act to request, for the estimation of the fine to be
imposed,t he Tr i bunal teapnomio lesefit dia@ned aé & tesult of the
infringement, the seriousness of the conduct and recidivism, but also iand
fundamentallyi the damage to competition. We believe that there is value to
integrate as much as possible an effects-based analysis in the determination of fines
(Harrington, 2014) and rely on proxies only when the costs and delays of using more

184 5ee, for instance, the discussion in United States v. Booker, 543 U.S. 220, 263-265 (2005) (Breyer
delivering the opinion in part),
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accurate calculations is high in view of the volume of affected sales. This choice
reflects also the fact that when the volume of affected sales is relatively large,
rigorous analyses will provide more accurate estimates, when the economists have
sufficient reliable data and information to proceed with their estimation techniques. A
mixed-methods approach that would fit the circumstances of each case, the
availability of data, the costs of accurate estimation of expected profits and the
amount of the fine requested, may provide the necessary degree of flexibility to
accommodate both the requirements of optimal and just financial penalties. We
consider that the competition authority should be offered the choice between three
options among which it may choose the one leading to the greatest financial penalty
of either (i), (ii) or (iii):

Estimate the excess illegal gains from the offense (that is 100% of the
overcharge)*®, or

Il. Estimate the pecuniary losses to a person other than the defendant (100%
of these losses) to the extent the loss was caused intentionally, knowingly,
or recklessly, or

II. If the above options would unduly complicate or prolong the sentencing
process, or would not reflect the harm caused by the anticompetitive
conduct if this harm may not be quantified in the form of pecuniary
losses,'®® use a proxy based on a percentage of affected sales (on the
basis of e.g. 10-15% as an overcharge estimate)

Finally, we take into account that the adversarial process followed in the
determination of the financial penalties by the TDLC, a specialised tribunal, will
inevitably favour the use of the most accurate method possible for estimating fines,
as the defendants will certainly challenge the accuracy of a fine requested on the
sole basis of a proxy of a percentage of affected commerce. For this reason, in our
view, it is inevitable for the FNE (unless it reaches a settlement with the defendants)
to estimate the excess illegal gains from the offense and/or the pecuniary losses
during the adversarial process in front of the TDLC. Our proposal is influenced by
the approach followed in US (and German) law, regarding financial penalties, when
the use of a proxy does not adequately reflect seriousness of the offense in light of
the pecuniary gain or loss it caused. The Guidelines should provide the choice to the

%5 This may be done with the integration of a structured effects-based approach, similar to that

suggested by Heimler and Mehta [see our commentary, Section lI(I) above], as a starting point for
the analysis, the defendant being able to challenge these estimations with further evidence.

For instance, the harm relates to otehr parameters of competition than price, such as quality,
innovation, variety, consumer choice, which is sometimes difficult to quantify in the form of
pecuniary losses.
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FNE to proceed with either (i), (i) or (iii). Yet, we also agree with some
commentators that nfas fine |l evels 1inc
preci sely estimating damageso and that
administrative costs of more rigorous calculations are increasingly justifiable as the
potential fine value rises, because these calculations can prevent costly errors when
finesareunder esti mat ed & Heoce,eitrmay makenserise w dse
these methods, if expensive or time consuming, only for fines of a significant
amount. Yet, this is a decision to be made on a case by case basis by the FNE,
depending on nature of the offense and the data available (e.g. aggregate sales or
profit data for the entire group of customers allegedly impacted by the
anticompetitive conduct or customer transaction data), some of which it is easy,
quick and inexpensive to collect, while for other more difficult, expensive and time
consuming®. In any case, such data are frequently used by courts in the context of
private enforcement for the quantification of damages and could be of assistance

also when determining the level of the financial penalty™®®.

The three steps in the fine-setting process should be set as following:
1. Determination of the basic amount of the fine:

a. The FNE should be offered the choice between three options,
among which it may choose the one leading to the greatest
financial penalty:

i. Estimate’’® the excess illegal gains from the offense!’* (that

is 100% of the overcharge), or

167 Kauper, R. and Langenfeld J. (2011) The Potential Role of Civil Antitrust Damage Analysis in

Determining Financial Penalties in Criminal Antitrust Cases, George Mason L. Rev 18(4) 953-986,
962.

Ibid. 968, noting however that computer programs can often readily calculate revenues, quantities,
and prices from customer transactions datasets, in particular if the data is available in user-
friendly electronic format and accurate enough.

Idem.

An approximate calculation should suffice, allowing to make a reasonable estimate of the probable
amount. In contrast to damages cases or restitution claims, the deterrent and punitive function of
financial penalties may accord with a less precise calculation, as long as this is not speculation or
guesswork, the defendant having being found to infringe competition law. Hence, she should bear
the risks of any doubt on the exact amount of gains. Some authors have put forward a structured
effects-based approach involving the estimation of expected profits from the anticompetitive
conduct, on the basis of some percentage range of the values of sales to which the infringement
relates [see, Heiml e r |, A. and MeMiotations ofKAntitrust (Pe\isiords) ThefiOptimal
Level of Fines f or \WaldCompetitiang35 @)e 108 119]e Trhis wild require
competition authorities to take into account the value of the Lerner index, or the change in the
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i. Estimate'’? the pecuniary losses to a person other than the

defendant (100% of these losses) to the extent the loss was
caused intentionally, knowingly, or recklessly, or

iii. If the above options would unduly complicate or prolong the
sentencing process, or would not reflect the harm caused by
the anticompetitive conduct if this harm may not be
guantified in the form of pecuniary losses, use a proxy based
on a percentage of affected sales (on the basis of e.g. 10-
15% as an overcharge estimate: e.g. in the EU the starting
point is 30% of affected sales)

b. Apply a multiplier equal to the inverse of the estimated detection
probability (e.g. 6 if the detection probability is estimated as
1/6).1" We consider that Article 26 of the Chilean Competition
(Decree Law 211) should be revised so as to include among the
circumstances considered to determine the fines, which are now
the following ones: the economic benefit obtained as a result of
the violation, the severity of the conduct, the reoffending nature
of the offender, and, for the purposes of lowering the fine, the
collaboration the latter provided to the Fiscalia before or during
the investigation, also the following two: damage to competition
and specific and general deterrence. The new formulation of the
text should also provide the possibility to incorporate deterrence
by multiplying the base fine with a multiplier equal to the inverse
of the estimated detection probability of the competition law
infringement (e.g. 6 if the detection probability is estimated as

1/6, as it is the case for cartels!’®.

value of the Lerner index or the probability of detection as a starting point for such calculation, the
defendant being able to challenge the figure put forward by the authority as not being accurate.

'™ This refers to the total gross gain from the anticompetitive conduct, including the gross gain to the

defendants and other participants in the anticompetitive conduct.

12 An approximate calculation should suffice, allowing to make a reasonable estimate of the probable
amount. In contrast to damages cases or restitution claims, the deterrent and punitive function of
financial penalties may accord with a less precise calculation, as long as this is not speculation or
guesswork, the defendant having being found to infringe competition law. Hence, she should bear
the risks of any doubt on the exact amount of losses.

Cf. section 11.B of this report.

For exclusionary abuses of a dominant position the probability of detection depends on the
importance of the dominant position of the undertaking and hence the multiplier may vary (for
instance, the probability of detection for most cases of exclusionary abuse of a dominant position is

estimated as high as 70% - at least 50% where the dominant firm is a relatively small entity and

virtually 100% for super-dominant large firms with a market share of more than 80-90% (see Heimler,

A. and Meht aViolations of AptristiPPoyisiofis: The Optimal Level of Fines for Achieving
Det er r Warld €ampetition 35 (1), 103i 119, 115-116). However, we consider that in order to
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C. In order to take duration into account, the base fine should be
multiplied by the number of years of participation in the
infringement.

d. The current statutory maximum of 30,000 [UTA] Annual Tax
Units should be eliminated as it has proven too low and under-
deterrent in at least two cartel cases (pharmacies and poultry).
Ideally, there should be no statutory maximum (including the
one of 20,000 UTA for all other infringements) where the gains
actually made or the damage to competition can be calculated.
As a second best, the statutory maximum should change from
its current form as a fixed amount to a proportion of the total
turnover of the undertaking (e.g. 10% of the total turnover).

2. Adjustments to the basic amount*’®

a. Aggravating circumstances (upward adjustment)
i. Repeat offenders™
ii. Refusal to cooperate
iii. Role of leader in the infringement

b. Mitigating circumstances (downward adjustment)

i. Sufficient cooperation with authority
ii. Limited involvement in the infringement
iii. [Effective corporate compliance

programmes]*’’

c. Application for leniency (downward adjustment or
full immunity)

induce large dominant undertakings to comply with competition law - in view of the general deterrence
objective- the fines should be significant, hence the suggestion to keep a multiplier of 2 for all types of
exclusionary abuses of a dominant position.

175Adjustments to the basic amount are proposed on the basis of the structure outlined in the current
EU Guidelines (2006). As for the adjustments in percentage, we do not provide specific
recommendations as this is at the discretion of the competition authorities and courts. One should
take into account the fact that aggravating circumstances should not be as high as to eliminate the
benefit of applying for leniency for the second or third applicant, in order to maintain the incentives to
apply for leniency. For more specific percentages, see the practice of the French Competition
Authority, in Appendix 5.

®The current EU Commi ssi onos practi ce i s-100% where the vadesakinga f i ne
has been found to have been previously involved in one or more similar infringements.

" More on this issue, see Appendix 1.
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d.

Inability to pay 7 bankruptcy considerations
(downward adjustment)

Adjustment according to the legal maximum: it is
suggested to eliminate or replace the legal maxima
of 20,000 and 30,000 [UTA] Annual Tax Units,
which might lead to under-deterrence. As a first
best, the legal maximum should be eliminated if it
IS possible to calculate the gains actually made or
the damage to competition. As a second best, the
current legal maximum should be replaced by a
percentage of the worldwide turnover of the
infringing undertakings, for instance, a percentage
of 10%, as it is the case in the EU, UK, Germany
and France. It is suggested for this percentage to
operate as a maximum fine, not a cap (see our
discussion of the debate in Germany in Appendix
2).

3. Additional issues

a. Public antitrust enforcement should be

accompanied by the possibility of private actions
for damages.

b. Corporate fines should be combined with individual

fines as well as imprisonment.

Summary of specific recommendations

1.

It is surprising that in none of the Chilean cases analysed, the
fine requested by the FNE or that established by the TDLC or
the Supreme Court, systematically incorporated deterrence by
multiplying the base fine with a multiplier equal to the inverse of
the estimated detection probability. General and specific
deterrence constitutes one of the main objectives of competition
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law enforcement in all jurisdictions examined and the principle of
deterrence is systematically integrated in the calculation either
of the base fine (by relying on a minimum percentage of affected
sales as a starting point of the calculation, e.g. 30%) and/or by
applying multipliers representing the inverse of the estimated
detection probability. This is considered as a crucial reform so
as to enhance the effectiveness of Chilean competition law.
More concretely, it is suggested to include an explicit reference
to general and specific deterrence in the text of Article 26 of the
Decree Law 211, along with other factors usually taken into
account, such as the economic benefit obtained as a result of
the violation, the severity of the conduct, the reoffending nature
of the offender.

. The current text of Decree Law 211 lists among the factors to be

taken into account in the calculation of damages only the

following ones: the economic benefit obtained as a result of the

violation, the severity of the conduct, the reoffending nature of

the offenderé I n view of the high
possible under-deterrent effect of such calculation (which is

often quite resource intensive and may not be possible for the

lack of data), it is suggested to revise this section of Article 26 of

the Decree Law 211 in order to add
the existing factors, on top of t
specific deterrenceiitl.t hat we propos

. For the same reason, and in order to limit administrative costs
when this is possible, it is suggested to include an option for the
FNE to rely on proxies, such as a percentage of the affected
sales as a starting point for the calculation of the base fine, in
particular for lower fines. As we have explained in the report,
there should be some balance achieved between, from one
side, the need to ensure proportionality and, from the other side,
the necessity to limit administrative costs, as well as the need to
ensure general and specific deterrence. Article 26 of the Decree
Law should be revised accordingly so as to provide FNE the
discretion to choose among three options in order to estimate
the base fine:
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4.

a. Estimate the excess illegal gains from the offense (that is
100% of the overcharge), or

b. Estimate the pecuniary losses to a person other than the
defendant (100% of these losses) to the extent the loss
was caused intentionally, knowingly, or recklessly, or

c. If the above options would unduly complicate or prolong
the sentencing process, or would not reflect the harm
caused by the anticompetitive conduct if this harm may
not be quantified in the form of pecuniary losses, use a
proxy based on a percentage of affected sales (on the
basis of e.g. 10-15% as an overcharge estimate: e.g. in
the EU the starting point is 30% of affected sales)

In view of the emphasis put on general and specific deterrence,
Article 26 of the Decree Law 211 should be amended in order to
eliminate the current legal maxima of 20,000 UTAs and 30,000
UTAs for cartel behaviour referred to in Article 3(a) of the
Decree Law 2 1 lor t4cifi eagrgements samong
competitors, or concerted practices between them, that confer
them market power and consist of fixing sale or purchase prices
or other marketing conditions, limit production, allow them to
assign market zones or quotas, exclude competitors or affect
the result of bidding processes). Indeed fines have proven too
low in at least two cases (pharmacies and Poultry). Ideally there
should be no legal maximum where it is possible to calculate the
illicit gains or the competition law damage. As a second best,
the legal maximum should change from its current form (a fixed
amount) to a percentage of the worldwide turnover of the
infringing undertakings, for instance, a percentage of 10%, as it
is the case in the EU, UK, Germany and France.

Should the above reforms be implemented, it might be
necessary to include among the factors taken account in Article
26 for the purposes of lowering the fine, its inability to pay.
Appendix 3 provides information as to the criteria usually taken
into account in the various jurisdictions examined in order to
evaluate this factor.
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6. The lack of consistency observed in the fines applied in different
decisions, and the excessive judicial scrutiny exercised by the
Supreme Court, which has modified them in several occasions,
without taking into account the need for deterrence, constitutes
a significant weakness of the system. It is suggested that the
economic prosecutor, the FNE, should establish guidelines,
providing for a detailed methodology for the calculation of
financial penalties for competition law infringement. The
guidelines should include information on the way the basic
amount will be set (including information on the deterrence
multiplier(s) and/or the percentage of affected sales that will
constitute the starting point of the calculation), as well as
information on aggravating and mitigating circumstances
Although the guidelines will not be binding for the TDLC and the
Supreme Court, they will inevitably lead to the establishment of
more coherent financial penalties framework, the role of the
Supreme Court being merely to verify that the principles of the
guidelines have been followed, or that any departure from them
is fully justified by the specific characteristics of the case.

7. Regarding the basic amount of the fine, the FNE should aim to
ascertain the excess gains or at least the damage to
competition, although it would make no sense, due to
administrative costs, to do this systematically for the cases
which involve low fines. FNE should enjoy some discretion to
decide whether to use a form-based approach relying on the
proxy of the percentage of affected sales as the starting point for
the calculation or to opt for a more effects-based approach,
which will require the estimation of the illicit gains or damage to
competition.
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Appendix 1: A Comparative Perspective

Although the design of an optimal financial penalties system depends on the

economic circumstances prevailing in a jurisdiction and the institutional capabilities

of the authorities in charge of competition law enforcement, we believe that a
comparative analysis of the way other competition law regimes have proceeded in

setting financial penalties for competition law infringements may provide useful

insights. This is particularly the case, in view of the absence of any authoritative

international source on this matter. Indeed, the Recommendation of the OECD

Council concerning effective action against hard core cartels (1998) observed that

Ahard core cartels are the most egregious Vi
injure consumers in many countries by raising prices and restricting supply, thus

making goods and services completely unavailable to some purchasers and
unnecessarily expensive for ot her so, and re
OECD to provide for ndeff ect lewleadequateto teteo n s , o |
firms and individuals from patrticipating in such cartels; and enforcement procedures

and institutions with powers adequate to detect and remedy hard core cartels,

including powers to obtain documents and information and to impose penalties for

non-c o mp | i nvetetde Recommendation of the Council did not offer clear

guidance on the way the fine-setting process should be structured. In 2002, the

OECD adopted a mor e | en g primgpal pueppse oftsanatiang i ng t
incartel cases IS deterrenceodo and proceedin
sanctions for cartel activity available in the OECD Member States'’®. Yet again, the

report did not provide a detailed account of how this fine-setting process should look

like.

% OECD (1998), Recommendation of the Council Concerning Effective Action Against Hard Core

Cartels (Adopted by the Council at its 921st Session on 25 March 1998), C(98)35/FINAL, available at
http://acts.oecd.org/Instruments/ShowlInstrumentView.aspx?InstrumentiD=193

™ OECD (2002), Fighting Hard Core Cartels: Harm, Effective Sanctions and Leniency Programmes,
available at http://www.oecd.org/competition/cartels/2474442.pdf; See also, OECD (2003) Cartels
Sanctions Against Individuals, available at http://www.oecd.org/competition/cartels/34306028.pdf .
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The cartel working group of the ICN has published a report in 2008 on Setting of
Fines for Cartels in ICN jurisdictions, which also took a comparative approach
describing the different national experiences and guidelines, although it also stayed
short in providing recommendations for a model/optimal fine-setting system and
methodology'®. ECA6s, the European Competit.i
Group on Sanctions also published in May 2008 Principles for Convergence on
Pecuniary sanctions imposed on undertakings for infringements of antitrust law
reflecting the general principles shared by the European Competition Authorities for
the determination of pecuniary sanctions'®*. All these documents may be consulted
in the process of preparing guidelines.

A. European Union'®
1. Historical Background
The fining practice of the European Commission can be divided into four periods.

1 In the first period (1962 until 1979), fines did not exceed 2 per cent of

on

the fined undertakingds turnover.

1 In the second period (1979-1 9 9 8 ) , the Commi ssi
approval, increased fines beyond this 2 per cent level to improve

deterrence, but the average fine

Between 1990 and 1994, the average fine per undertaking was still
onl vy approxi mately a2 million,
average fine was still only appr

'8 |CN Cartel Working Group (2008), Setting of Fines for Cartels in ICN Jurisdictions, available at

http://www.internationalcompetitionnetwork.org/uploads/library/doc351.pdf.

ECA Working Group on Sanctions, Pecuniary Sanctions Imposed on Undertakings for

Infringements of Antitrust Law. Principles for Convergence (May 2008), available at

http://www.autoritedelaconcurrence.fr/doc/eca principles uk.pdf.

¥ For literature on the fining policy and practice in the European Union generally, and under the
2006 Fining Guidelines in particular, see, e.g., Veljanovski, C. (2007) Cartel Fines in Europe.
World Competition. 30(1), 65-86; Veljanovski, C. (2011) Deterrence, Recidivism, & European
Cartel Fines. Journal of Competition Law & Economics. 7(4) 871-915; Volcker, S. (2007) Rough

181

Aut

st a

and b

0 X

mat

Justice? An Analysis of t he Eur opnesa Gom@aniviarkes si onbé s

L.Rev. 44, 1285-1320; Wils, W. (2007) The European Commission's 2006 Guidelines on Antitrust
Fines: A Legal and Economic Analysis. World Competition 30(2) 197-230; Khan, N. (2012) Kerse
& Khan on EU Antitrust Procedure. Ch. 7. 6th Ed. London: Sweet & Maxwell.
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1 In 1998, the Commission adopted the first generation of Fining
Guidelines. Average fines per undert a
between 2000 and 2004.

1 In 2006, the Commission adopted the second generation of Fining
Guidelines. Average fines per undert a
bet ween 2005 and 2009, and further to

In the first two periods (1962-1998) , t he Commi ssi ondés discreti
the statutory regime, according to which it is necessary to consider the gravity and

duration of the infringement, and whether the infringement is committed negligently

or intentionally (below 1.). In the latter two periods, the Commission published

Guidelines on the Setting of Fines that resulted in a certain self-binding effect,
l'imiting the Commi ssionds discretion. The fi
in 1998 (below 11.). The current set of Fining Guidelines was published in 2006

( b el DE&CRIPTION OF THE CURRENT SYSTEMO ) .

a. The first two periods (1962-1979; 1979-1998)

In the first two periods, fines were only constrained by the statutory provisions in
Article 15 Regulation 17 of 1962,'® the provision that was essentially the equivalent

183 Article 15 of Regulation 17 of 1962 provided:
Article 15 - Fines
1. The Commission may by decision impose on undertakings or associations of
undertakings fines of from 100 to 5000 units of account where, intentionally or negligently:
€) they supply incorrect or misleading information in an application pursuant to Article 2
or in a notification pursuant to Articles 4 or 5 ; or
(b) they supply incorrect information in response to a request made pursuant to Article 11
(3) or (5) or to Article 12, or do not supply information within the time limit fixed by a decision
taken under Article 11 (5) ; or
(c) they produce the required books or other business records in incomplete form during
investigations under Article 13 or 14, or refuse to submit to an investigation ordered by
decision issued in implementation of Article 14 (3).
2. The Commission may by decision impose on undertakings or associations of
undertakings fines of from 1000 to 1 000 000 units of account, or a sum in excess thereof but
not exceeding 10 % of the turnover in the preceding business year of each of the
undertakings participating in the infringement where, either intentionally or negligently:
(a) they infringe Article 85 (1) or Article 86 of the Treaty; or
(b) they commit a breach of any obligation imposed pursuant to Article 8 (1).
In fixing the amount of the fine, regard shall be had both to the gravity and to the duration of
the infringement.

3. Article 10 (3) to (6) shall apply.

4, Decisions taken pursuant to paragraphs 1 and 2 shall not be of a criminal law nature.
5. The fines provided for in paragraph 2 (a) shall not be imposed in respect of acts
taking place:

(a) after notification to the Commission and before its decision in application of Article 85

(3) of the Treaty, provided they fall within the limits of the activity described in the notification;
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of todayods Arti cl e® AcgordRgyyin these firsotwo phased thd 3 .
main principles in the setting of the fine for substantive competition law infringements

(b) before natification and in the course of agreements, decisions or concerted practices
in existence at the date of entry into force of this Regulation, provided that notification was
effected within the time limits specified in Article 5 (1) and Article 7 (2).
6. Paragraph 5 shall not have effect where the Commission has informed the
undertakings concerned that after preliminary examination it is of opinion that Article 85 (1) of
the Treaty applies and that application of Article 85 (3) is not justified.

Article 23 of Regulation 1/2003 provides:
Article 23 1 Fines
1. The Commission may by decision impose on undertakings and associations of
undertakings fines not exceeding 1 % of the total turnover in the preceding business year
where, intentionally or negligently:

184

€) they supply incorrect or misleading information in response to a request made
pursuant to Article 17 or Article 18(2);
(b) in response to a request made by decision adopted pursuant to Article 17 or Article

18(3), they supply incorrect, incomplete or misleading information or do not supply information
within the required time-limit;

(© they produce the required books or other records related to the business in
incomplete form during inspections under Article 20 or refuse to submit to inspections ordered
by a decision adopted pursuant to Article 20(4);

(d) in response to a question asked in accordance with Article 20(2)(e),

- they give an incorrect or misleading answer,

- they fail to rectify within a time-limit set by the Commission an incorrect, incomplete or
misleading answer given by a member of staff, or

- they fail or refuse to provide a complete answer on facts relating to the subject-matter
and purpose of an inspection ordered by a decision adopted pursuant to Article 20(4);

(e) seals affixed in accordance with Article 20(2)(d) by officials or other accompanying
persons authorised by the Commission have been broken.
2. The Commission may by decision impose fines on undertakings and associations of

undertakings where, either intentionally or negligently:
€)) they infringe Article 81 or Article 82 of the Treaty; or

(b) they contravene a decision ordering interim measures under Article 8; or
(© they fail to comply with a commitment made binding by a decision pursuant to Article
9

For each undertaking and association of undertakings participating in the infringement, the
fine shall not exceed 10 % of its total turnover in the preceding business year.

Where the infringement of an association relates to the activities of its members, the fine shall
not exceed 10 % of the sum of the total turnover of each member active on the market
affected by the infringement of the association.

3. In fixing the amount of the fine, regard shall be had both to the gravity and to the
duration of the infringement.
4. When a fine is imposed on an association of undertakings taking account of the

turnover of its members and the association is not solvent, the association is obliged to call
for contributions from its members to cover the amount of the fine.

Where such contributions have not been made to the association within a time-limit fixed by
the Commission, the Commission may require payment of the fine directly by any of the
undertakings whose representatives were members of the decision-making bodies concerned
of the association.

After the Commission has required payment under the second subparagraph, where
necessary to ensure full payment of the fine, the Commission may require payment of the
balance by any of the members of the association which were active on the market on which
the infringement occurred.

However, the Commission shall not require payment under the second or the third
subparagraph from undertakings which show that they have not implemented the infringing
decision of the association and either were not aware of its existence or have actively
distanced themselves from it before the Commission started investigating the case.
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were, pursuant to Article 15(2) Regulation 17 of 1962, (1) that the fines must not
exceed 10 per cent of the annual turnover of each undertaking, (2) that they must
take into account the gravity and duration of the infringement, and (3) whether the
infringement was intentional or only negligent. In the first period, lasting up to the late
1970s, the level of fines imposed stayed below 2 per cent of the turnover.'®

The second period can be said to start in the late 1970s, when the Commission
started to increase its fine level considerably. In Pioneer Hi-Fi Equipment,*®® the
Commission imposed for the first time fines that exceeded 2 per cent of the turnover
of the undertakings, and reached levels up to 4 per cent of the turnover.'®” The
Commission argued that a policy of higher fines was adequate and necessary
because:

many undertakings carry on conduct which they know to be contrary to
Community law because the profit which they derive from their unlawful
conduct exceeds the fines imposed hitherto. Conduct of that kind can only be
deterred by fines which are heavier than in the past.*®

The Court of Justice approved of the Commi

in assessing the gravity of an infringement for the purpose of fixing the
amount of the fine, the Commission must take into consideration not only the
particular circumstances of the case but also the context in which the
infringement occurs and must ensure that its action has the necessary
deterrent effect, especially as regards those types of infringement which are
particularly harmful to the attainment of the objectives of the Community.*°

The Court explicitly approved of the Commi

infringing conduct could be an indication that the fines were not sufficiently deterrent,

The financial liability of each undertaking in respect of the payment of the fine shall not
exceed 10 % of its total turnover in the preceding business year.
5. Decisions taken pursuant to paragraphs 1 and 2 shall not be of a criminal law nature.
1% cf. Judgment of the Court of 7 June 1983, Joined Cases 100 to 103/80 (SA Musique Diffusion
Frangalse and others v Commission of the European Communities) [1983] ECR 1825 at para. 103.
® Commission Decision No 80/256 of 14 December 1979 relating to a proceeding under Article 85 of
the EEC Treaty (IV/29.595 8 Pioneer Hi-fi Equipment), [1980] Official Journal L 60.
187 ¢t Judgment of the Court of 7 June 1983, Joined Cases 100 to 103/80 (SA Musique Diffusion
Francaise and others v Commission of the European Communities) [1983] ECR 1825 at para. 103.
¥sSee the Commissionds argument in Judgment of
103/80 (SA Musique Diffusion Francaise and Others v Commission of the European Communities)
%9983] ECR 1825 at para. 104.
Ibid., at para. 106.
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and that the Commi ssi on coul d therefor ereimfaace ther t he |
deterrent effect6™ The Court did not accept the appe
Commission was estopped by its previous practice from increasing the level of fines

f or t h e[o]fthetcantragy, the proper application of the Community competition

rules requires that the Commission may at any time adjust the level of fines to the

needs of that policy. &

Nevertheless, fines even in the second of these two initial periods stayed relatively

low compared to the levels reached after the introduction of Fining Guidelines in

1998. It appears that in cases predating the 1998 Fining Guidelines, it was the usual

T though not invariable T practice of the Commission to set the fines no higher than

at 10 per cent of the turnover achieved with the relevant product on the relevant
geopgraphic market.’®* 1 t has b e e n[ulnldhe & 1980s,dew fifes had
exceeded @&°% Alroftie ten lighest cartel fines per undertaking since 1969

have been imposed after 2000.'** As will be explained in greater detail below,
average fines per undertaking rose from aro
period 1990-1 9 9 4 to approxi mately 06 naAiB99Jlandon per
t hen st eepl2¢milioo pesuadaréaking in 2000-2 0 0 4 440 mi-l 1 i on
2009, and 050 million since 2009.

b. Fining Guidelines 1998
In 1998, the Commission adopted its first set of Fining Guidelines.*®

I. Summary of the 1998 Fining Guidelines

19 |pid., at para. 108.

% pid., at para. 109.

192 5ee the discussion in Judgment of the Court (Grand Chamber), 28 June 2005, Joined Cases C-
189/02 P, C-205/02 P and C-213/02 P, Dansk Rgrindustri and others v Commission [2005] ECR |-
5425 paras 156-197, especially at paras 157-158, 176, 180-181.

1% See Khan, supra note 18282, at § 7-053. Afne of more than G1 million per
been imposed in European Sugar Industry (on Tirlemontoise), but it was reduced on appeal in Suiker
Unie v Commission. Un t i | the end of 1989 (inclusive), fines of

Pioneer, Flat Glass Benelux, Peroxide Products, John Deere, Polypropylene, Meldoc, Hilti, British
Sugar, British Plaster Board, Flat Glass, PVC, LdPE (later annulled on appeal), and Welded Steel
Mesh.
194 See European Commission, Cartel Statistics, Section 1.6,
http://ec.europa.eu/competition/cartels/statistics/statistics.pdf, reproduced below.

> Guidelines on the Method of Setting Fines Imposed pursuant to Article 15(2) of Regulation 17 and

Article 65(5) of the ECSC Treaty, [ 1998] of ficial J
these Guidelines, see Wi | s, W. (1998) The Commi ssionds New Met

Antitrust Cases. European Law Review 23(3), 252-263.
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Under these Guidelines, the first step was to categorize the gravity of an

infringement as fAiminoro (usually wvertical a
geographic scope), Aseriouso (uswually hori zc
of dominant positions, wider market impact , wi der geographic s
seriouso (generally hor i zo-autabusesofardamtnant e agr

position). The fine level (before adjustments) was between ECU 1,000 and ECU 1

million for minor infringements; between ECU 1 million and ECU 20 million for

serious infringements; and above ECU 20 million for very serious infringements.
Within these categories, the neffective ec:t
significant damage to ot her operaalowngfax was t
a differentiation according to the specific weights of the offending conduct of each of

several offenders participating in the same infringement.**°

This fine level was to be adjusted for the duration of the infringement in the following

way: where the duration was fishorto (usually
adjustment; where the duration was fAmedi umo
fine would be increased by 50 %; where the
years), the fine would be increased by 10% for each year. This factoring in of the

durati on wa s said to result I n a Afconsi de
pr ac t% thee B0p6 Fining Guidelines led to a further strengthening of this

aspect.'®

This basic amount T taking into account the gravity (minor/serious/very serious) and
the duration (short/medium/long) i was then to be adjusted for aggravating or
attenuating circumstances.'

19 1998 Fining Guidelines, section 1.A., paras 4 and 6. Cf. Judgment of the Court of First Instance

(Fourth Chamber), 9 July 2003, Case T-224/00 (Archer Daniel Midland v Commission) [2003] ECR II-

2597 at paras 187-196, where the Court of First Instance stated that, while the 1998 Fining Guidelines

did not clearly state that the overall or relative turnover were to be factored in, they did not prohibit

these factors to be taken into account, and concl udi
proportion of turnover derived from the goods in respect of which the infringement was committed is

likely to give a fair indication of the scale of the infringement on the relevant market. In particular, as

the Court of First Instance has emphasised, the turnover in products which have been the subject of a

restrictive practice constitutes an objective criterion which gives a proper measure of the harm which

that practice causes t o-151/4 Britsh Steelv @gnenisdion 1999 EGRIICase T
629, paragraph 643, upheld in, Judgment of the Court (First Chamber), 18 May 2006, Case C-397/03

P, Archer Daniel Midland v Commission [2006] ECR 1-4429 at paras 88-96).

1971998 Fining Guidelines, section 1.B.

1% See infra, text accompanying notes 469-472.

991998 Fining Guidelines, section 2 and 3. Section 2 mentions, in a non-exhaustive list of

aggravating circumstances: recidivism, refusal to cooperate or obstruction of investigations,

leadership or being the instigator, retaliation against other undertakings to enforce the infringement,

and the need to increase the penalty in order to skim off the gains improperly made as a result of the

infringement. Section 3 mentioned, in a non-exhaustivel i st of attenuating circums
0f odmy-loeva d er 6 4Himpleneedtation, ntermination as soon as the Commission intervenes,
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Finally, the 1998 Fining Guidelines appliec

annual worldwide turnover in the preceding accounting year, and took account of
Afcertain objective factors such as a
financial benefit derived by the offenders [...], the specific characteristics of the

speci |

undertakings inquestonand their real ability té8° pay in

. Legal Challenges to the 1998 Fining Guidelines

- Dansk Rarindustri (Pre-Insulated Pipes)

The Commission applied the 1998 Fining Guidelines, inter alia, in the Pre-Insulated
Pipes cartel decision of 21 October 1998. The undertakings concerned appealed the
Commission decision, among other things, on the basis that the application of the
1998 Fining Guidelines to cartel conduct that took place before the Fining Guidelines

had been publ i shed infringed the undertakingso |

principle of non-retroactivity, and that the method of setting the fine in the 1998
Fining Guidelines was incompatible with Article 15(2) of Regulation 17 of 1962.

The Court of First Instance rejected these arguments, and in Dansk Rgrindustri, the
Grand Chamber of the Court of Justice affirmed.?* The Court reasoned that the
principle of legitimate expectations was not infringed by the change in the method of
calculation, because the Commission had wide discretion in setting the fine within
the statutory limit of 10 per cent of the annual worldwide turnover of the undertaking.
It pointed to its 1983 judgment in Musique Diffusion Francaise to show that it must
have been clear to the parties that the Commission is free to modify its fining
p r a c tifithateis nécessary to ensure to the implementation of the Community
competition rules®?%?

The undertakings also submitted the argument that the undertakings had legitimate
expectations as to the pre-existing fining practice of calculating the fine because they

fiexi stence of reasonabl e doubt as to whether t hi

infringemenfoingements committed as a result

cooperation outside the scope of the Leniency

beside negligent infringements is slightly puzzling, because fines under Article 15 Regulation 17 of

1962 (and under Article 23 Regulation 1/2003) can only be imposed for intentional or negligent

infringements. The 2006 Guidelines (infra 211) now only mention negligence as a mitigating factor,
ara. 29.

991998 Fining Guidelines, section 5 (a) and (b).

201 Judgment of the Court (Grand Chamber), 28 June 2005, Joined Cases C-189/02 P, C-205/02 P

and C-213/02 P, Dansk Rarindustri & Others v Commission, [2005] ECR 1-5425 paras 156-233.

292 |bid., at paras 169-175, quotation in para. 169.
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had relied on this practice when applying for leniency and cooperating under the
leniency programme. The Court rejected this argument as well, arguing that the only
legitimate expectation to be formed under the leniency programme was as to the
percentage of the reduction of the fine for the cooperation, not to the level of the
fines.?*

The Court also rejected the plea alleging an infringement of the principle of non-
retroactivity. In this context, it explained the effect of Guidelines in the following way:

[A]lthough those measures may not be regarded as rules of law which the
administration is always bound to observe, they nevertheless form rules of
practice from which the administration may not depart in an individual case
without giving reasons that are compatible with the principle of equal
treatment.

[..]

In adopting such rules of conduct and announcing by publishing them that
they will henceforth apply to the cases to which they relate, the institution in
guestion imposes a limit on the exercise of its discretion and cannot depart
from those rules under pain of being found, where appropriate, to be in breach
of the general principles of law, such as equal treatment or the protection of
legitimate expcetations. It cannot therefore be precluded that, on certain
conditions and depending on their content, such rules of conduct, which are of
general application, may produce legal effects.?**

The Court then, again, relied on Musique Diffusion Francaise to show that the
change of the fining practice within the legal limit established in Article 15 of
Regulation 17 of 1962 was reasonably foreseeable for the undertakings and
therefore did not infringe the principle of non-retroactivity.’®

The Court further considered the method for setting the fines in the 1998 Fining
Guidelines to be compatible with the statutory requirements that the fine be based on
the gravity and duration of the infringement and the turnover of the undertakigns

293 pid., at paras 182-197, in particular paras 188 and 191.

2% |bid., at paras 209, 211. See also Judgment of the Court (First Chamber), 18 May 2006, Case C-
397/03 P, Archer Daniel Midland v. Commission [2006] ECR 1-4429 at para. 91; Judgment of the
Court (Second Chamber), 8 December 2011, Case C-272/09 P (KME Germany v Commission) [2011]
ECR 1-12789 para. 100.

2% Dansk Rerindustri, supra note 192, at paras 198-233, in particular paras 227-232.
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concerned. With regard to the total and relevant turnover to be taken into account to
determine the gravity of the infringement, the Court explained that

it is permissible, for the purpose of fixing the fine, to have regard both to the
total turnover of the undertaking, which gives an indication, albeit approximate
and imperfect, of the size of the undertaking and of its economic power, and
to the proportion of that turnover accounted for by the goods in respect of
which the infringement was committed, which gives an indication of the scale
of the infringement. On the other hand, it follows that it is important not to
confer on one or the other of those figures an importance disproportionate in
relation to the other factors and, consequently, that the fixing of an
appropriate fine cannot be the result of a simple calculation based on the total
turnover. That is particularly the case where the goods concerned account for
only a small part of that figure (see Musique Diffusion francaise and Others v
Commission, paragraph 121, and Case 322/81 Michelin v Commission [1983]
ECR 3461, paragraph 111).%%

The Court considered the 1998 Fining Guidelines to give the Commission sufficient
flexibility to take account of all the relevant factors for determining the fine.?®” In
particular, the Court rejected the argument by the applicants that the absolute
brackets led to a basic amount of the fine that exceeded, for small and medium sized
enterprises, the 10% of the total annual turnover threshold even before the duration
and aggravating circumstances were taken into account, so that for these
undertakings the fine was predetermined entirely by the basic amount and was no
longer specific to the offence and the offender.?®

2% |bid., at para. 243. See also Judgment of the Court (First Chamber), 18 May 2006, Case C-397/03
P, Archer Daniel Midland v Commission [2006] ECR 1-4429 at para. 100.
29" pansk Regrindustri, supra note 192, at paras 238-269, in particular 266-267.
% bid., at paras 272-289, 322-323, 346. From a comparative perspective, it should be noted that
exactly this argument prevailed before the German Federal Court of Justice in the Grauzement
judgment, so that in Germany the 10% total worldwide annual turnover threshold is interpreted not as
a cap (as it is under EU law), but as the maximum fine. See the description in the National Report on
Germany. It may be that the European Courts are opening up to this line of argument as well in the
context of the 2006 Fining Guidelines. See Judgment of the General Court, 16 June 2011, Case T-
211/08, Putters International v Commission [2011] ECR 11-3729 where the General Court stated (at
para. 75) that:
In the context of the 2006 Guidelines, the application of the 10% ceiling laid down in Article
23[2] of Regulation No 1/2003 is now the rule rather than the exception for any undertaking
which operates mainly on a single market and has participated in a cartel for over a year. In
that case, any distinction on the basis of gravity or mitigating circumstances will as a matter of
course no longer be capable of impacting on a fine which has been capped in order to be
brought below the 10% ceiling. The failure to draw a distinction with regard to the final fine
that results presents a difficulty in terms of the principle that penalties must be specific to the
offender and to the offence, which is inherent in the new methodology. It may require the
Court to exercise fully its unlimited jurisdiction in those specific cases where the application of
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The Court further rejected the argument that the Commission is obliged (rather than
merely authorized) to take into account the
accepted that the

Court of First Instance correctly held at that paragraph [scil.: paragraph 308 of
the LR AF 1998 v Commission judgment] that the Commission is not required,
when determining the amount of the fine, to take into account the poor
financial situation of an undertaking concerned, since recognition of such an
obligation would be tantamount to giving an unjustified competitive advantage
to undertakings least well adapted to the market conditions (see, to that effect,
Joined Cases 96/82 to 102/82, 104/82, 105/82, 108/82 and 110/82 IAZ v
Commission [1983] ECR 3369, paragraphs 54 and 55).%%°

- Archer Daniel Midland

In Archer Daniel Midland the applicants complained, among other things, that the
fine imposed under the 1998 Fining Guidelines reached 115 per cent of the relevant
turnover in the final year of the infringement, and that this breached the principle of
proportionality. The Court rejected this argument by pointing out that the danger of
disproportionality was precisely the reason for the cap of 10 per cent of the total
turnover; fines below this level were not to be considered disproportionate merely
because of their high level.?*°

2. Description of the Current System
a. Overview Fining Guidelines 2006

In 2006, the Commission revised the fining guidelines to their current version.?** The
2006 Fining Gui del i nensall eases where a btaementpqgi | | e d f

objections is notified after their date of publication in the Official journal [ . 2*2 1 . o

the 2006 Guidelines alone does not enable an appropriate distinction to be drawn. In the
present case, however, the Court finds that this is not the case (see also, in that regard,
paragraphs 81 et seq. below).
299 |pid, at para. 327.
210 Judgment of the Court (First Chamber), 18 May 2006, Case C-397/03 P, Archer Daniel Midland v
Commission [2006] ECR 1-4429 at 100-106.
21 Guidelines on the method of setting fines imposed pursuant to Article 23(2)(a) of Regulation
1/ 2003, [2006] Official Jour nal Se€e, €ql Vdlcier, guprdarel82i 2006 Fi
at 1285-1320; Wils, supra n.130 at Ch. 4; Khan, supra n.182 at paras 7-055 to 7-250.
2 para. 38 of the 2006 Fining Guidelines.
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At an abstract level, the setting of the fine under the 2006 Fining Guidelines
proceeds in a similar steps as the 1998 Fining Guidelines: In a first step, a basic
amount is calculated,”®® which is then, in a second step, adjusted, primarily
according to aggravating or mitigating circumstances,?** but also to ensure a
deterrent effect.”®> Subsequently, the statutory cap of 10% of the turnover will be
applied if necessary,?’® and, if applicable, any reductions under the leniency
programme®’’ and/or the settlement procedure?’® will be applied. Finally, the
Commi ssion may take account of thé&° undertaki

Despite this apparent similarity to the 1998 Fining Guidelines, however, the 2006

Fining Guidelines differ significantly, first, in the way in which the basic amount is

calculated 7 namely, the value of sales is now (again) the starting point i, and

secondly in the way in which the duration is taken into account 7, namely, by
multiplying the basic amount by the number of years of duration, rather than merely

adjusting the basic amount. The 2006 Fining Guidelines now also quantify the
adjustment for recidivism, which maywyactbe dAup
previous infringement sufficiently similar to the one being fined (although it should be

noted from the outset that the actual increases for recidivism are much lower). The

Gener al Court has considered t hdnd2n@e@b Fi ni
change in the methodology for setting finesd?%°

b. Fining Practice

213 paras 10, 12-26 of the 2006 Fining Guidelines.

4 paras 11, 27 with 28 and 29, respectively, of the 2006 Fining Guidelines.

1 paras 30 (specific increase for undertakings with a particularly large turnover outside the relevant
value of sales) and 31 (increase to skim off gains improperly made as a result of the infringement) of
the 2006 Fining Guidelines.

*1% paras 32, 33 of the 2006 Fining Guidelines.

" para. 34 of the 2006 Fining Guidelines in combination with the Leniency Notice.

%8 The settlement procedure was only introduced in 2008, so that the 2006 Fining Guidelines do not
mention this possibility. Commission Regulation (EC) No 622/2008 of 30 June 2008 amending
Regulation (EC) No 773/2004, as regards the conduct of settlement procedures in cartel cases,
[2008] Official Journal L 171/3; Commission Notice on the conduct of settlement procedures in view of
the adoption of Decisions pursuant to Article 7 and Article 23 of Council Regulation (EC) No 1/2003 in
cartel cases, [2008] Official Journal C 167/1.

9 para. 35 of the 2006 Fining Guidelines. See also the Information Note by Mr. Joaquin Almunia,
Vice-President of the Commission, and by Mr. Janusz Lewandowski, Member of the Commission,
Inability to Pay under paragraph 35 of the 2006 Fining Guidelines and Payment Conditions Pre- and
Post-Decision Finding an Infringement and Imposing Fines, SEC(2010) 737/2 of 12 June 2010. See
below Section VI.

220 Judgment of the General Court (Eighth Chamber), 16 June 2011, Case T-199/08, Ziegler SA v
Commission, [2011] ECR 11-3507, para. 91, upheld on appeal, Judgment of the Court 11 July 2013,
Case C-439/11 P, Ziegler SA v Commission [2013] ECR 1-000 (but see ibid., para. 111, adding that
this fact did not justify the conclusion the Genera | Court drew at par a. 92 tha
obligation under the 2006 Fining Guidelines to state reasons was therefore more onerous).
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As mentioned previously, the introduction of the 1998 Fining Guidelines and the
2006 Fining Guidelines have led to a considerable increase in the fines imposed by
the Commission.

The amount of total fines imposed (adjusted for Court judgments) in 5-year brackets
since 1990 is illustrated in Figure 4 below.

Period Amount in € 9,000 »
1990 - 1994 344 282 550,00 z
1995 - 1999 270 963 500,00 , oo
2000 - 2004 3 157 348 710,00 E w0
2005 — 2009 8 182 251 662,50 £
+4+2010 — 2014++ 8 416 555 579,00 § oo
total 20 371 402 001,50 "’ e [ E:

ce) and only considering cartel infringements under Article 101 TFEU
ticle 101 TFEU (previously Article 81 resp. Article 85 and of Article 102
cern the Article 101 TFEU infringements

ted for changes following judgments of the Courts (General Court and Eur
rticle 81 resp. Article 865 of the Treaty). Wherever prohibitions and fines concen
icusly Articles 82 resp. Article 86 of th nly those amounts have be

Figure 4: Fines for infringements of Article 101 TFEU imposed by the European
Commission  1990-2014, adjusted for Court Judgments; source:
http://ec.europa.eu/competition/cartels/statistics/statistics.pdf (last updated 2
April 2014)

This increase in the total amount of fines is nearly exclusively due to an increase of
the average fine per undertaking, rather than an increased number of fined
undertakings. The number of fined undertakings has remained relatively stable®*
despite the increased number of cartel cases since the introduction of the Leniency
Programmes.??

Average fines per undertaking have now
the total fines imposed on cartels, as represented in Figure 4 (above), by the number

221 Between 1990 and 1994 (inclusive), cartel fines were imposed on 185 undertakings/associations;

between 1995 and 1999 (inclusive), 45 undertakings/associations were fined for cartel participation;
between 2000 and 2004 (inclusive), 157 undertakings/associations were fined for cartel participation;
between 2005 and 2009 (inclusive), 205 undertakings/associations were fined for cartel participation;
between 2010 and 2014 (inclusive until 2 April 2014), 167 undertakings/associations were fined for
cartel participation. Source: European Commission, Cartel Statistics,
http://ec.europa.eu/competition/cartels/statistics/statistics.pdf, section 1.8.

2 In each of the periods 1990-1994 and 1995-1999, the Commission issued 10 cartel decisions. In
the period 2000-2004, 30 cartel decisions were issued, in the period 2005-2009, 34 cartel decisions
were issued, and in the current period since 2010, 25 decisions have been issued so far (as of 2 April
2014). See European Commission, Cartel Statistics,
http://ec.europa.eu/competition/cartels/statistics/statistics.pdf, Section 1.10.
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of fined undertakings (or associations) in the relevant periods®*

average cartel fines per undertaking for the respective periods:

yields the following
224

1990-1994: al1,860,986. 76
1995-1999: a6,021,411. 11
2000-2004: G 2,010,501.34

2005-20009: 0$439,913,422. 74

++2010-2014++: 050, 398, 536. 40

The change from the average fine in the period 2000-2004 to the average fine in the

periods 2005-2009 and 2010-2014 seems to bear out Veljanovskib s pr edi ct i on
fines under the 2006 Fining Guidelines were likely to double compared to the 1998

Fining Guidelines.?®

The ten highest cartel fines per undertaking since 1969, as of 31 March 2014, are
listed in Figure 5.

Figure 5: Ten highest cartel fines per undertaking since 1969, adjusted for
Court decisions, last updated 31 March 2014 (source: European Commission,
Cartel Statistics,
http://ec.europa.eu/competition/cartels/statistics/statistics.pdf, section 1.6)

223
224
225

Supra note 222.

Note that these numbers do not appear to have been adjusted for inflation.

Veljanovski, supra n.182 at 81-84. It should be noted, however, that Veljanovski used very strict
assumptions (30 per cent of the value of sales for all very serious infringements, entry fee of 25 per
cent), whereas the actual practice to date seems to be to use percentages between 15-20 per cent for
both the value of sales and the entry fee.
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