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SURFACE LAW

William Twining*
INTRODUCTION

I first met Henrik Zahle in Florence, where we were the only two lawyers at a conference on “Complexity”. We immediately became friends. Later, I corresponded with him about his admirable work on legal polycenticity. Later still, in the Autumn of 2005 we shared a desk in Bentham House at University College London. He was working on evidence, about which we had several interesting discussions. However, one day I floated some half-formed thoughts about the idea of “surface law”. The starting-point was the suggestion that Alan Watson’s thesis about legal transplants was both important and plausible, but that it only dealt with “surface law”. This did not mean that Watson’s thesis was superficial, but what did it mean? Henrik was interested. He encouraged me to develop the basic idea and invited me to contribute on a paper on the subject to a conference that he was organizing. I accepted the invitation because, I hoped to continue our conversations in Copenhagen. Like many others, I was shocked by the news of his illness and premature death. I dedicate this modest contribution to his memory. It was he who encouraged me to develop the ideas, but I am very conscious that it misses the critical insights that he had promised me. At least, like the first site of our relationship, it conveys a message of complexity.  

SOPHIE’S PROBLEM         

Once upon a time Sophie, a student of dispute processes, decided to investigate the handling of disputes in universities. Casual inquiry suggested to her that appointments and promotions of academic staff were a major source of regular and bitter conflicts in academic life. She decided to do a pilot study on the topic in the local university, an institution that broadly followed British patterns of academic governance. 

Although her perspective was ethnographic, Sophie decided to start with the formal structure of authority and decision-making in the university. The annual Calendar set out the texts of the Charter and Statutes of the University. A regularly updated “blue book” collected the main regulations of the central administration. From these sources she learned that all appointments to academic positions were made by the Governing Body (the Council) on the recommendation of the University Appointments Committee, chaired by the Vice-Chancellor or his deputy. The Committee consisted of twelve regular members and for each appointment just two representatives of the relevant department or subject area. Under the university statutes all “permanent” academic vacancies had to be advertised, with formal applications addressed to the Registrar of the University.


Sophie, obtained an interview with the Registrar. Before she saw him she studied all of the formal rules governing appointments that were published in the University’s calendar and “blue books”. She was sceptical whether these told the whole story. The Registrar outlined the procedures in terms that followed the published rules. He also showed her two sample files containing advertisements, referees’ reports, and extracts from the minutes of the Appointments Committee. All seemed to conform to the rules. The Registrar expressed surprise that appointments might be considered contentious:

 “The process works smoothly. The short-listed candidates are all interviewed on the same day. Decisions are made on the spot and, usually within 24 hours, the Vice-Chancellor contacts the preferred candidate with an offer, which is subject to confirmation by Council. In my ten years, Council has approved all such recommended appointments.”  

The Registrar concluded: “You are wasting your time. If you are looking for controversy or conflict, you would do better by looking at student discipline, salary disputes, or proposals for curriculum revision.”


Undeterred, Sophie went to see the Dean of the Faculty of Humanities and Social Sciences, who confirmed nearly everything that the Registrar had said and added little. 

“But, have you not had any controversial appointments?” asked Sophie.

 “Of course, not all appointments are popular, especially among the younger staff, but this is a University matter and we have succeeded in keeping it that way. There was one minor incident two or three years ago in one Department, when some of the staff tried to ‘democratise’ the process. As soon as we learned about this, we clamped down on it.”

“How did you find out?” asked Sophie.

“A candidate who was not short-listed sent in a claim for expenses for an unauthorised visit”, was the reply.


Sophie decided to move down to departmental level. But instead of contacting any more officials she chose to start with some of the younger members of staff. Borrowing from John Flood’s approach to Barristers’ clerks, she met two of them in a pub.
 When asked about the claim for unauthorised expenses, they laughed: “Oh, we are careful not to repeat that mistake. When candidates come down for informal visits we pay their expenses on the spot from the fund for visiting speakers __  we ask them to give a seminar as well as interviewing them.”

“Who interviews them?”

“The Departmental Appointments Committee (DAC), in addition to individual interviews by interested colleagues”.


As recounted by these two informants the DAC had been in existence for a decade and still continued. It consisted of six elected members and the Head of Department ex officio. Both elections to the DAC and decisions on specific appointments were regularly contested. The DAC controlled the short list. The Head of Department was mandated to press for the appointment of the candidate(s) chosen by the DAC, whatever his or her views. Careful “official” records were kept. On gaining access to these files, Sophie found a rich documentary record of over a decade of disputes with the names of dozens of further potential candidates who had not reached the university’s short-lists. Her project was viable..


This is a familiar example of an “unofficial institution” with quite elaborate interposed norms
 and detailed written records of actual disputes, almost none of which reached the attention of the University authorities. They believed that they had a monopoly of power and authority over the whole process, when in fact they were nearly always merely rubber stamping decisions taken at earlier secret, “democratic” and disputatious stages of the same process


If Sophie had followed the advice of Llewellyn and Hoebel,
 or of John Flood, she would have started in the pub and asked questions along the line: “Had any good disputes lately?”
 With co-operation of informants and access to records, she could have collected quite detailed case studies that would illustrate in a concrete way the existence of a highly institutionalised set of techniques, procedures, forms and devices and their interaction with the “official” system of governance.


The documentary material supplemented by further interviews provided enough material for a doctoral thesis. Sophie began by analysing her data in terms of some standard traditional dichotomies: appearance/reality; aspiration/ reality; paper rules/ real rules; law in books/ law in action, back stage / front stage; official/ unofficial; theory/practice.
 What these seductive dichotomies have in common is that they are often used to identify a “gap” between each of the contrasted pairs


It is tempting to say of this example that the official accounts of the appointments procedures was superficial, incomplete, and misleading and that the University’s Charter, Statutes, and other published rules were only “surface law”. In this paper, I focus on this last phrase and suggest that in discussions of legal pluralism, or diffusion of law, or unification, harmonisation or convergence of laws across jurisdictions __ and many other topics __ we need a more precise and sophisticated apparatus of analytic concepts and distinctions to give adequately differentiated accounts of some of these standard dichotomies and the relations between them.

Before analysing the phrase “surface law”, I shall introduce some more examples that illustrate the standard dichotomies in a variety of contexts: (i) The gap between “aspiration” and “reality” in relation to the international regime of human rights; (ii) Gaps between “appearance” and “reality” in discussions of legal realism and socio-legal studies; (iii) Different conceptions of what constitutes “depth” in relation to convergence in comparative law; (iv) The American experience of attempts at unification and harmonisation of law and its possible relevance to recent projects to harmonise or unify European private law.

(i) Aspiration and reality: universalism and the international regime of human rights

The international human rights regime is nearly “universal” at state level insofar as almost all members of the United Nations subscribe or are signatories to many, most or all of the main documents. A high level of formal acceptance by nation-states of much of the developing international human rights regime, including both “hard” and “soft” instruments, is indeed a remarkable achievement. But to treat this on its own as strong evidence of the universalisation of human rights is too simple. In the view of some, most of the regime does not go beyond optimistic aspiration and surface law. Apart from the fact that formal acceptance and ratification is patchy and that significant reservations are common,
 the following points are regularly made by commentators:

(i) formal acceptance and ratification may have been pressured, insincere, cynical, or perceived as a meaningless formality;

(ii) The norms may be given different meanings by different signatories;

(iii) There are well-known differences about the relative importance and priorities given to different groups of rights (e.g civil and political/ social and economic), to balancing conflicting rights, or to balancing rights and economic and other considerations;

(iv) International monitoring and reporting, let alone enforcement, is selective and uneven. It allows great scope to more powerful states to pursue their own interests under the guise of human rights and democracy; on the whole, the monitoring of civil rights is, so far, much more developed than for social, cultural, and economic rights.
 

(v) The signatories of human rights instruments are nation states, who may not be democratic or truly representative of their people.

(vi)  The international regime applies mainly to states, to a lesser extent to regional groupings, and only patchily to non-state actors such as refugees  and displaced persons, freedom fighters, and transnational businesses.

(vii) There is often a large gulf between external acceptance of the international regime of human rights and internal law, attitudes, political and legal culture, and actual practices. 
 


This litany of obstacles and shortfalls, familiar to human rights lawyers, can be extended. An optimistic universalist might reply: “All of these points refer to a gap between aspiration and reality, which we readily concede. The important point is that there is a very broad worldwide consensus about the aspiration and this is based on values which are broadly, if not universally, shared and which are gradually converging towards a common set of standards that can be accepted, monitored, and enforced.”
  

While some of the points relate specifically to treaties, the discourse of international lawyers is suggestive in considering surface law: acceptance, reservation, accession, ratification, enactment, implementation, enforcement, procedural compliance, substantive compliance (at both international and domestic levels), uniform interpretation and application, reporting, and monitoring (to which one might add impact assessment) are familiar categories and distinctions which highlight points about the kinds of information that may often not be ascertainable from surface law. 

.

(ii) Appearance and reality: some “realist” perspectives.
Roscoe Pound and the early American Legal Realists are generally credited with developing a range of ideas around contrasts between “appearance” and “reality”: law in books and law in action;
 paper rules and real rules;
 rules and results (outcomes in particular cases);
 rules and consequences (”impact”);
 rules and predictions;
 the idea of total processes, the distinction between process and outcome, and so on. Most of these ideas have been developed, refined and extended with some sophistication, mainly under the rubrics of “Law and Society”, “Law in Context”, “Sociology of Law”, and “Socio-legal Studies”.
 Concern with action, policy, process, impact, and so on is now commonplace in legal scholarship and legal discourse generally. In the present context it should be sufficient to make a few observations relevant to the standard dichotomies and the idea of “surface law”. 


Most generalizations about “the Realists” are false or trivial or both.
 But by focussing on specific individuals and texts, we can remind ourselves of some non-trivial points:

First, for early Realists, such as Corbin and Llewellyn, “rule-scepticism” did not entail the belief that “talk of rules is a myth”.
 Rather they made the point that articulations of rules in texts and judicial opinions tended to be misleading because they were too abstract and too “formal”. In particular, they did not catch the “real” reasons that influenced judges or justified their decisions. In short, surface rules were often not the operative rules. Corbin put it this way in a letter to Llewellyn:

“Pared-down principles there must, of course, be _ “the law”; but it seldom struck me that the ones I found in print were the ones.” (A. L. Corbin letter)
 

Second, it was Llewellyn who in an early article drew his famous distinction between “paper rules” and “real rules”. This has often been misunderstood. His main concern was to distinguish between descriptions of judicial behaviour (what judges do and what influences them) and normative prescriptions (rules that guide and justify decisions)
:

“Real rules” then, if I had my way with words, would by legal scientists be called the practices of the courts and not ‘rules’ at all…. The concept of ‘real rule’ has been gaining favor since it was first put into clarity by Holmes.  ‘Paper rules’ are what have been treated , traditionally, as rules of law: the accepted doctrine of the time and place__ what the books say “the law” is.…..”

The idea of “paper rules” has often been interpreted to refer to rules that are not operative at all or are merely a façade. That was not Llewellyn’s point. Rather it was that such surface rules  are on their own not very informative:

 “Are ‘rules of law’ in the accepted sense eliminated in such a course of thought? Somewhat obviously not. Whether they be pure paper rules, or are the accepted patter of the law officials, they remain present, and their presence remains an actuality __ an actuality of importance __ but an actuality whose precise importance, whose bearing and influence become clear…..First of all they appear as what they are: rules of authoritative ought, addressed to officials, telling officials what the officials ought to do. To which telling the officials either pay no heed at all (the pure paper rule; the dead letter statute; the obsolete case) or listen partly (the rule ‘construed’ out of recognition; the rule to which lip-service chiefly is paid, while practice runs another course) or listen to with all care (the rule with which the official practice pretty accurately coincides).”

Neither Corbin nor Llewellyn were strong “rule sceptics”. Corbin worked on the first Restatement of Contracts. Llewellyn was Chief Reporter of the Uniform Commercial Code, wrote a book (unpublished) on “The Theory of Rules”, and consistently argued for better, more informative “Grand Style” rule formulations that “carry their reasons on their face”.
 If there is a core idea in Legal Realism it is that for most purposes in nearly all contexts talk of rules alone is not enough.
 For Realists like Llewellyn and Corbin, the key feature of the idea of surface law is that on its own it is not very informative. The basic insight is that bare statements of legal rules are generally not self-enacting, self-interpreting, self-applying, self-invoking, self-enforcing, or self-legitimating. For most theoretical and practical purposes the study of rules alone is not enough.
 Of course, what is considered “enough” depends on context and purpose and is regularly contested; similarly, without more, the idea of “reality” begs a lot of questions.

Third, contrasts between the law in books and the law in action, real rules and paper rules, front-stage and back-stage have sometimes led to a temptation to shift attention to one branch of the dichotomy and to neglect the other. For example, to claim to be only concerned with real rules or the law in action or what goes on backstage. A healthy counter-balance is a classic article by Doreen McBarnett in which she criticized socio-legal scholars and criminologists for ignoring legal rules or treating them as unimportant.
 McBarnett’s point was that her colleagues had made a contrast between the proclaimed ideology of the criminal justice system and what went on in practice, ignoring the details of the law. Whereas, the more interesting contrast was between the ideological pretensions of the system and the detailed substantive rules on the other. Here legal detail was hidden behind surface ideology.



(iii) Comparative Law: three perspectives on convergence
“With the enactment of the Chinese Civil Code, systems of private law modeled on those of the West will govern nearly the entire world. Western legal systems, moreover, are much alike. Both ‘common law’ systems such as those of England and the United States and ‘civil law’ systems such as those of France, Italy and Germany have a similar doctrinal structure based on similar legal concepts. They divide private law into certain large fields such as property, tort and contract, and analyze these fields in a similar way….The organization of the law and its larger concepts are alike even if particular rules are not. Accordingly, though answers may differ, the problem of whether a boy is liable for injuring a playfellow or a seller is liable for defects in his merchandise is analyzed in much the same way in Hamburg, Montpelier, Manchester and Tucson, or for that matter in New Delhi, Tel Aviv, Tokyo, and Jakarta.”
  

This is the opening paragraph of James Gordley’s The Philosophical Foundations of Modern Contract Doctrine. It is intended to be provocative and at first sight it succeeds. This looks like a rash and superficial generalisation about “global law”. Apart from not providing evidence in support of this statement, it seems on the face of it to give a superficial and misleading account of how disputes and accidents are handled in different countries and cultures. Let us postulate a case in which a schoolboy seriously injures a playfellow in a school yard in Tokyo, or Jakarta or Montpelier or Tucson, Arizona. Can we assume that the reaction would be uniform in all places? Might not it be fatalistic in one place, the start of a family or clan feud in another, the basis for an insurance claim in a third, and an occasion for litigation in a fourth? Even if we think in terms of possible litigation, is it clear that questions about who might sue and who might be sued could be different (the playfellow or his parents, or his clan as plaintiff bringing action against the boy, his parents or clan, the school, a public authority, or an insurance company)? Would fault be an issue in all places and would similar distinctions be drawn between accident, negligence, recklessness, and intent? Would considerations of age, provocation, contributory negligence and so on be similar? And in respect of the People’s Republic of China, to what percentage of the population is the Civil Code relevant as a practical matter?
  In short, Gordley seems to be making a wildly misleading generalisation about both the law in books and the law in action.

A charitable reading, however, suggests that Gordley’s thesis may well be correct on its own terms. First, he explicitly states that he is not generalising about detailed rules, but about the underlying concepts of the law of obligations. Second, he is making no claims about enforcement, use, or litigiousness in different countries. Rather he is suggesting that if a jurist were presented with a hypothetical problem about a wrong, such as this, the basic conceptual tools for analysing the situation would be the same in most parts of the world.

 The Philosophical Foundations of Modern Contract Doctrine is an outstanding work of intellectual history.  [Gordley’s thesis is that in the sixteenth and early seventeenth centuries Spanish neo-scholastics
 achieved a synthesis of Roman contract doctrine and Aristotelian moral philosophy mediated by Thomas Aquinas. The result was a coherent system of contract based on the Aristotelian virtues of truthfulness (including promise keeping), liberality, and commutative justice. In the seventeenth century the Aristotelian basis for this theory of contract was undermined by the criticisms of post-Enlightenment thinkers, but the doctrines themselves survived. “Legal doctrine and moral philosophy began to drift apart”.
  Later the doctrines were reformulated by the early modern natural lawyers, first Grotius and then Puffendorf, Domat, and Pothier. Both the continental codes and common law cases drew heavily on these doctrines, shorn of their philosophical basis. Out of this evolved a positivistic and incoherent “will theory” of contract detached from any theory of virtue or the Aristotelian idea of essences. In the twentieth century the inadequacy of the will theory has been widely recognized, but neither Kantian nor utilitarian theory nor economic analysis can provide a philosophical foundation for explaining “why the law does not place the same value on all commitments or treat them in the same way.”
 “Many jurists are now pessimistic about the very possibility of discovering general doctrines that can explain the rules of positive law or the results most people regard as fair]


Gordley’s elegant thesis is a powerful argument about the intellectual roots of modern contract doctrine, its shared origins in the synthesis of Roman law and neo-Aristotelian ideas by the Spanish scholastics, and its decline into incoherence in both civil and common law systems. Gordley explicitly claims to be writing about contract theory rather than a history of the law of contract or its practical operation, which for most of the time was hardly influenced by the writers he discusses. Instead it is the story of the rise and decline of attempts to find a coherent philosophical foundation for the law of contract.


Gordley’s generalisation is not about surface law. It is not about the rules of private law, but rather about the shared historical origins of some basic concepts and the sad story of their losing touch with their ideological roots. He emphasises structure, concepts, and ways of thought rather than detailed rules and actual practice. His concern is with the interdependence of doctrine and underlying ideology. This can hardly be treated as shallow or superficial. But what lies under the surface in this account is not social context or actual use or practical effects, but rather basic concepts and ideology at two or three removes from the “surface”.

In the published version of his inaugural lecture at University College London in 2001 Professor (now Sir) Basil Markesenis contrasts differences between what is on the surface and what lies beneath from the point of view of a comparative lawyer.
 His starting-point is a rejection of comparison of concepts (and by implication detailed legal rules):

“[C]omparison of systems through their concepts can lead to confusion and inaccuracies. For different concepts may conceal similar solutions and philosophies, and similar concepts may hide differences, which flow from other structural differences.”
 


The theme is a familiar one in comparative law, but Markesenis’ interpretation is quite distinctive. First, he contrasts the surface concepts and rules of legal doctrine with the concrete solutions to problems that are reached in particular cases. 

Second, exhibiting the mentalité of a common lawyer, he argues that the best method of comparison of the operation of legal doctrine in practice is through careful study of actual judicial decisions.
 

Third, he differentiates a number of “levels” which need to be distinguished in teasing out similarity and difference. At the risk of over-simplification I shall restate these as follows: First, there is the level of abstract legal doctrine __ rules and principles. This is not very useful in making comparisons between common law and civil law doctrine as it operates in adjudication, because common law judges are not given to making precise formulations of legal rules. A second level, the explicit reasoning of judges is also not suitable, because of the generally much more open style of common law judges in respect of policy arguments and the predominantly opaque style of most judges in the civilian tradition. Both exposition of legal rules and judicial reasoning are, for Markesenis, “on the surface”.
 A third level of enquiry is a search for policy reasons which may or may not have been made explicit in the reasoning of the judges concerned, but which may be inferred by careful analysis and some knowledge of the context. But there is a fourth level, which is to identify core issues of policy that any [modern] state must confront. “At this level legal arguments become subservient to political, economic or moral ones, which now come to the fore”.
 Markesenis concludes:

“[T]the core issues which confront our European systems are the same even though the answers they receive are different. The next realization is that if the answers differ it is not really because of the concepts or even the arguments used on the surface, but because of understandable and legitimate divergences at the core. .. {h]owever at the core we do not find legal, and certainly not legalistic, arguments. On the contrary, we here encounter political, moral, social and economic issues. Because these issues are of wider import, lawyers cannot solve them. Moreover, and this is just as important, they are not issues that can be described as typically French, German, or English: they appear across borders and thus their very nature encourages comparison. Finally, individual systems __ for instance, the French __ can and have vacillated over what kinds of answers are appropriate to these fundamental questions……”

Markesenis’s method is a sophisticated variant of the “functionalist” tradition in comparative law, which treats law in terms of responses or “solutions” to problems and often suggests that civil and common law systems converge by arriving at similar solutions to shared problems often by different conceptual routes. This approach has been much criticised, but I am not here concerned with that controversy.
 But Gordley and Markesenis may not be as different as they appear. Gordley is arguing that the law of obligations in both civil and common law traditions has quite similar conceptual structures that have shared historical roots, but both have lost touch with the underlying ideology. Markesenis is arguing that conceptual differences are less important than underlying problems and that the “deepest” level is basic issues of policy and ideological responses to these “core” issues (the metaphor shifts) and that the ideology may be contested within as well as across legal systems.  Both converge in treating ideology as lying “deeper” than both detailed rules and basic legal concepts. Ironically they differ from McBarnett who in the 1970s treated the proclaimed ideology of the criminal justice system as being on the “surface” for criminologists.


Gordley and Markesenis are also similar in emphasising convergence and underlying similarities. Here, of course, they are part of the target of the fierce campaign by Pierre Legrand against “traditional” comparative law. In a series of broadsides in papers with such titles as “Legal Traditions in Western Europe: The Limits of Commonality”,
 “European Legal Systems are Not Converging,”
 and “Against a European Civil Code”
 , Legrand has attacked both plans for unification and harmonisation of laws in Europe and, more generally, the tendency in comparative law to emphasise similarity rather than difference.

I am not here concerned to enter into the merits of this debate. What is interesting is that for Legrand what lies beneath the surface of detailed legal rules, legal doctrine, and legal concepts is “legal culture” and the mentalité of lawyers, which are so fundamentally different within the broad common and civil law traditions that any attempts to unify, harmonise and claim convergence between the two traditions are bound to be superficial.

(iv) Unification and harmonisation of laws

(a)  the American experience

The American Law Institute (ALI), an alliance of leading judges, practitioners and academics, was founded in 1923 as a response by the organised legal profession to a number of perceived challenges to law in the United States: the need to adapt the common law to American conditions; the need to preserve the unity of the common law across a multiplicity of jurisdictions; the modernisation of the law in the wake of social, economic and technical change; and the simplification of the sources of law in the face of the burgeoning output of authoritative materials by Federal and state legislatures, courts and other agencies.  The A.L.I. was also seen by some as an attempt by leaders of the legal profession to strengthen its control over the management and development of the administration of law by virtue of their technical expertise. The Restatement project offered academics, who would do most of the work, influence and status within the legal establishment.

 The objectives were reformist, to improve, modernise and unify the common law,  but they had to be presented as apolitical. The involvement of the judiciary, the desire to produce an authoritative text that would not be a code, and the desire to by-pass the state legislatures, required not only circumspection in describing the objectives but also procedures and a form that would not invite political criticism.  For the enterprise to succeed it was essential that it should operate largely by consensus in a non-partisan mode, so that its products would be accepted by the legal profession and, if they were aware of it, the general public as representing the agreed wisdom of experts on matters that were essentially technical.

Three main instruments were developed to further these ends: restatements, model codes, and (in co-operation with the Commissioners for Uniform State Laws) uniform laws, of which by far the most important has been the Uniform Commercial Code (UCC).  In the early years the Restatement project was given the highest priority.  A series of code-like texts was to be prepared, designed in the words of the first Director; “to present an orderly statement of the general common law of the United States …. The object of the Institute is accomplished insofar as the legal profession accepts the restatement as prima facie a correct statement of the general law of the United States.”

Three main factors in combination virtually dictate the choice of some such solution: the first and overriding consideration was that the legislatures must be by-passed.
. Secondly, practitioners and judges felt that they were drowning in a sea of precedent and the courts, partly because of their complicated structure, were failing as instruments of harmonisation and simplification. What was wanted was a simple, clear, accessible text. Third, the Restatements would be authoritative only to the extent that they would in fact be used by the legal profession and the courts.
 To this end any suggestion of utopian or radical reforms would need to be discounted. The acceptability of the Restatement would be enhanced by being primarily expository in form and style. “The back stage” view was that the aim was simplification, unification, and improvement of American common law; “the front stage” presentation was of an impartial and accurate distillation of existing uniformities.

Even those who accepted the main objectives, methods and underlying theory of the Restatement acknowledged that there were practical problems in providing a correct, simple statement of the common law of over 50 jurisdictions. What is the draftsman to do if there is no case in point, or the authorities are in conflict, or if there is no succinct judicial formulation of a rule? What if some states have changed the law by statute or if a recent case from a court of high authority in one jurisdiction purports to overrule or depart from previous authority? Or if local conditions are not uniform throughout the various states? When in doubt is the conscientious draftsman to choose the predominant opinion or to predict what the courts are likely to do or to choose what s/he considers to be the “best” opinion? And what if the law is clear, but the Reporter or professional opinion generally consider it to be bad for some reason?

The Restatement form is a theoretical hybrid, glossing over the distinction between neutral exposition (description) of what the law is and statement of preference or recommendation as to what the law ought to be (prescription). One of the fundamental themes of realist jurisprudence is, of course, that the nature of authoritative legal materials is such that they do not always yield one correct answer as to what the law is, with the result that equating exposition of the law with a simple model of descriptions of the empirical world is misleading. The Restatement, while based on meticulous analysis of the authorities, recommends solutions with relatively few inhibitions when the authorities do not speak with a single tongue. The method is that of interstitial development of the law by simplification and by expressing choices between competing alternatives. Its value for practical purposes lies in its accessibility, its relative simplicity and its decisiveness. The two latter qualities reduce its value for the historian or for the theorist who is looking for a reliable contemporary ‘description’ of the state of the law at a particular moment of time, a quest which some would consider to be misconceived in any case.

The Restatements have come under fire from various quarters. To the radical reformer they are over-cautious as instruments of legal development since they only attempt to change in the absence of a consensus, and restrict themselves to choosing between alternatives that have already been adopted somewhere. The Restatements were also attacked for being undemocratic. In 1992 one Federal Judge wrote that the ALI was an unelected, unaccountable elite involved in quasi-legislation “without obtaining any input from Congress and/or the States legislatures, without obtaining input from the broad-based representative interests of the masses of ordinary citizens, and without giving any meaningful consideration of any kind to the social, economic and political interests of the various minority groups in this country.”
 

While some Realists, such as Corbin, were involved in the project, others, from the start, attacked the whole enterprise as being theoretically unsound.  The most common criticisms were levelled at four underlying assumptions: (a) that it is possible to describe the law as it is neutral terms; (b) that it is possible to declare the principles of common law independently of authority; (c) that it is possible to make meaningful statements of legal rules without reference to their rationales; (d) that it is possible to make accurate and meaningful statements of legal rules without reference to the practical context of their operation.


The value of the Restatements is still controversial. At the seventy-fifth Anniversary of the ALI , much was made of its success, including over 110,000 citations <ck> by the courts.
 Whereas immense efforts had been devoted to drafting uniform laws and persuading state legislatures to adopt them, successes were largely confined to commercial law.
 On the other hand Lawrence Friedman has lamented the enormous investment of efforts by leading scholars in a misconceived enterprise __ a waste of talent on “toys of the trade”.
 In 2002 he returned to the attack:

 “Another project, dominated by the treatise writers, was the heroic (and probably foolish) attempt to ‘restate’ the common law .... But the draftsmen ignored, for the most part, the social and economic meaning of the working common law. They made it logical and orderly, but at the cost of ripping out the living, pulsing heart of the system.”

One may interpret the Realist sceptics and Lawrence Friedman as dismissing the Restatements as merely surface law: divorced from any social, economic, or procedural context they were misleading as descriptions, uninformative about legal doctrine in action, feeble as attempts to modernise or reform, and of a limited practical value __ an odd juristic hybrid, a common law quasi-code with at best limited persuasive authority. Perhaps the main objection was that the static code-like form was contrary in intention and spirit to the incremental development of the common law in the crucible of litigation.

Whether or not such criticisms are overdrawn, they apply far less clearly to American efforts to harmonise private law through uniform laws and model codes The story of efforts to promote uniform laws through legislation is different from the Restatements in respect of juridical form, the politics of enactment, and practical impact. By far the most ambitious and influential project was the Uniform Commercial Code (UCC), which was jointly sponsored by the ALI and the Commissioners for Uniform State Laws. Hardly anyone thinks of that as merely “surface law”. Of course, if one reads the UCC solely as text, it counts as such, even though it includes explicit guides to interpretation, statements of purpose, and extensive comments normally presented as part of the text. But this is not how the UCC is read and used by American judges, practitioners, academics, and students. The culture of the UCC is underpinned by a vast literature that recounts its origins, underlying jurisprudence, legislative history, judicial interpretation, and scholarly expositions, critiques, and controversies. No more than “The American Constitution” or “the European Convention on Human Rights” refers solely to a document, the referent of “the UCC” is not a bare legislative text. If outside the United States it were treated as such by students of comparative law or law reformers looking for legislative models, it would be subject to the same dangers of misunderstanding and misuse as unadorned surface law. The style of drafting, the form, the idea of a common law “code”, the underlying assumptions about judicial interpretation and the code’s relation to commercial practice, all belong to the culture of common law, with a few Llewellynesque glosses.
 

(b) Projects for unification and harmonisation of European Private Law: the “Restatement” model.
Interestingly, in efforts directed towards unification and harmonisation of private law in the European Union, the Restatements have been used as an ostensible model in several leading projects.
 To what extent do these classic American projects have any relevance to the contemporary European context? At first sight the differences are vast: apart from contingencies of time and space, one can point to some striking contrasts: 

· in Europe the issues relate to unification of laws of different nation states rather than within one single, albeit federal, sovereign state; but in both instances there is an issue about the extent to which the states have sovereign power over private law; 

· In the United States the Restatements and Uniform Laws were felt to be needed because under the Constitution private law was largely within the jurisdiction of the several states; in the European Union there is no such restriction and there is therefore more scope for initiatives channelled through a single, if complex, centre, subject to the principle of subsidiarity;

· in Europe unification involves transcending several legal traditions (civil, common law, Scandinavian) and differences within those traditions; in America the problem was largely one of maintaining the unity (and dominance) of the imported English common law; 

· In Europe the Member States chose to develop a multilingual community, so unification has to cope with a multiplicity of languages as opposed to American legal culture that was underpinned by [one version of] the English language;

· In Europe unification of laws is being attempted in a political context in which unity is strongly contested; in America after the Civil War national unity was not such an issue so far as law was concerned; <ck>

· In Europe unification is being attempted across diverse traditions, cultures, and religions at a time when “diversity” is more openly recognized than it was in the United States in the first half of the twentieth century.

· In Europe most of the efforts at unification are directed to persuading the European Parliament and Council (usually via the Commission) to adopt measures of unification; in the United States, as we have seen, the Restatements were conceived as a means of by-passing the legislative and executive branches of the various states.

Despite these and many other differences, there are some apparent similarities that might justify treating the American and European efforts as analogous:

· The main focus of attention in both cases has been on private law, especially commercial law and contract __ which are sometimes subsumed under the contested category of “lawyers’ law”.

· Some, but not all, of the main initiatives have come from non-governmental organizations and individuals;

· Apart from the movement for a European Civil Code (or a Code of Contract), many of the projects aim at constructing forms of “soft law” short of legislation, several taking the form of “restatements”;

· Most of the end-products seek to render existing doctrine as formal statements of legal principles or rules, some supplemented by notes similar to those of the American Restatements;

· Most of the European projects are expressly directed to quite specific practical purposes rather than as academic exercises.

There are thus some similarities between the American Restatements and some European projects on unification, especially in respect of juridical form, in having limited (though varied) practical objectives, in being concerned with rather cautious incremental legal development, and in being in large part the work of private sector organisations and academics. It is also tempting to suggest that the main initiators of the European projects are Euro-philes and the opponents and sceptics have been Euro-sceptics or legal nationalists, such as Pierre Legrand.
 That may be partly true, but on its own it is too simple. So too is the argument that the outcome of such efforts will be merely surface law __ obscuring local differences, misleading as descriptions, emphasising superficial similarities, and likely to be of little practical importance. 

The targets of such generalized scepticism are quite varied. They include the ideas that (i) there is a common core of principles and concepts of European contract, or more generally private law; (ii) codification of European contract or private law is feasible and desirable; (iii) a common European culture will develop over time. 

There are strong grounds for arguing that such scepticism is over-generalised:

First, as Hugh Beale has pointed out:

“In one sense we already have a European private law in the form of legislation from Brussels. Firstly, some of the articles of the Treaty, for example those dealing with competition, give direct rights of action to those who are injured by anti-competitive practices. Secondly, there are many regulations that affect matters of private law, for example, in the field of jurisdiction. And, thirdly, there are European Directives, which Member States are obliged to implement though the precise means of implementation is left to the Member State”
 


This legislation, especially on competition and consumer law, can hardly be dismissed as unimportant, ineffective, or  a mere façade.

Second, the European projects in the field are quite varied: UNIDROIT, the Trento Project, the Lando Commission, the European Commission on European Contract Law, the movement for codification of private law or contract, and the study group on Social Justice in European Law all have different agendas and methods.
  Most have quite specific and nuanced objectives that fall short of codification. For example, the Common Frame of Reference, which is being developed for the European Commission, is likely to be used as a legislative and interpretive “toolbox” of standard principles, concepts and terminology that will guide revision and extension of sectoral harmonisation, but does not aim for codification. Indeed, some of those involved with this project and its predecessors are specifically opposed to codification.
 The European Commission has backed away from ambitious legislative projects designed to replace national legislation in deference to the doctrine of subsidiarity; and some governments, including that of the United Kingdom, have opposed unifying legislation that would replace national laws __ although a good deal of unifying has been done in respect of consumer protection.

Third, the processes involved and the conceptions of the enterprise are a good deal more complex and sophisticated than the original American Restatements. One major difference is that the main strategic aim is to work with the European legislative authorities rather than to by-pass them. Even if the main preparatory work is quite abstract and technocratic in tendency, political concerns (for example protection of weaker parties), will have an opportunity to be weighed in an allegedly democratic legislative process. 

Thus, although the main current projects on unification of European private law aim at the production of code-like statements of principles and/or rules, the processes involved and the institutional context are likely to make them less vulnerable to charges of “formalism” or the production of mere “surface law” than the ALI Restatements.

 Meanings and referents of “surface law”

I have so far avoided defining “surface law”. The foregoing case-studies suggest that the standard dichotomies that we have explored are regularly used quite loosely in a variety of contexts, that they reflect some persistent concerns that need to be differentiated, that what is treated as being on the surface varies, and that that the vocabulary has a strong emotive bias along lines of “we know best”: deep/ superficial; appearance/reality; what is meant to happen/ what actually happens. It is also clear from these examples that familiar formalist/realist differences of perspective are a recurrent theme.

Of course, what appears “on the surface” depends on standpoint. In order to keep things simple let us postulate as a paradigm case of an outside observer (student, scholar or citizen) encountering a legal order for the first time in the form of legal rules articulated in formal texts such as codes, statutes, treaties, regulations, textbook statements, restatements, and the like.
 Let us treat as extensions other standpoints (e.g. a legal draftsman, or a “foreign” lawyer or businessman visiting another legal system) and other legal phenomena such as ideologies, buildings, public legislative processes, trials, and so on which may be what newcomers and others first encounter “on the surface”. 

Confining ourselves to legal texts and external observers simplifies the analysis. However, in the present context it is sensible to have a reasonably broad conception of “law” because some of the standard contrasts are made between explicit statements of legal rules and something else: “the law in action”, “real rules”, “unofficial law”, hidden normative and legal orders, interposed norms and institutions, underlying principles, ideologies and so on. In diffusion a common contrast is often made between “official” imported law and pre-existing “unofficial law” __ typically customary or religious normative orders that exist below the surface and the interaction with which is often overlooked.
 So without entering into debates about definitions or conception of “law”, I shall here treat these contrasted phenomena as falling within the ambit of the “legal”.
 

“Surface” as metaphor

The Oxford English Dictionary devotes nearly three pages to usages of  “surface”. The definition that most closely catches its most common usage in the present context/normal usage is figurative:

“Usually denoting that part or aspect of anything which presents itself to a slight or casual mental view, or which is perceived without examination; outward appearance often in such phrases as on the surface = superficially. Also, to scratch the surface…”

“Surface” in this context is a metaphor suggesting that the exterior of a physical object or the top of a body of liquid (a lake, the sea, a cup of coffee). The liquid metaphor suggests a vertical plane, with an observer looking down on the surface.
 There is a common, but not a necessary suggestion, that the surface is opaque and what lies beneath it may be different from what is observable on top.  In that case it may be hidden, arcane, secret, invisible, and more or less “deep”. The metaphor can be dangerous in several obvious respects: 

First, it may suggest that the surface is opaque; but, of course, many liquids are more or less transparent. 

Second, it suggests that what is below the surface is not or may not be the same. There is, of course, a whole spectrum of possibilities from the liquid having the same consistency throughout, as in a well mixed cocktail, or to multiple layering (as with oil and water) to a whole complex world of different phenomena hiding or hidden “beneath the surface”. 


Third, what appears on the surface depends in part on standpoint. What is obvious or apparent to one may be hidden from another. In most of the examples used here it is reasonable to postulate an outside observer. But there are of course many other standpoints, including those in which what is first encountered is not a legal text but, for example, a fatal road accident, a policeman, a writ or summons, a standard form contract, a court building, an actual trial,  or a courtroom drama __ in all of which, the official legal rules are “in the background”.
 

Fourth, quite what conception of “law” is adopted in the circumstances and what “law” presents itself to a particular observer may vary. So, for example, it is  rules embodied in texts that are most commonly treated as the law on the surface: the university’s published rules in Sophie’s project; formal human rights instruments; codes or doctrinal statements of contract rules; the texts of the American Restatements and Uniform laws; and so on. But, in his approach to comparative law, Markesenis treats judicial opinions rather than abstract rules as being on “the surface” and contrasts the styles of common law and civil law judges in respect of openness about policy and willingness to articulate precise rules. Llewellyn when talking about “paper rules” was similarly contrasting what judges say and what they do in the context of common law adjudication. However, McBarnett’s complaint against criminologists was that they focused on “official” legal ideology (due process, the rule of law, defendant’s rights) and contrasted this with what happened in practice, while ignoring the details of the intermediate formal legal rules.    

Some obvious health warnings

. In pursuing her research Sophie needs to bear in mind some salutary “health warnings” about using, or at least over-using, these contrasts. Some of the important ones could be summarised as follows:

(a) Do not be seduced by the emotive charge in these terms. Nearly all these dichotomies involve terms that privilege one branch of a dichotomy against the other: reality, real rules, action, practice, back stage, depth all imply some kind of superiority when contrasted with appearance, aspiration, paper rules, books, theory, and superficiality. In the present context it is especially important to be wary of contrasts between superficiality and depth and not to confuse “surface” with “superficial.” If such contrasts are to be analytically useful, they need so far as is feasible to be purged of any strong emotive associations.

(b) Because of (a) there may be a temptation to focus attention on one branch of the dichotomy and to neglect the other. For example, to claim to be only concerned with real rules or the law in action or what goes on backstage. A healthy corrective is McBarnett’s criticism of socio-legal scholars and criminologists for ignoring legal rules or treating them as unimportant.
 

(c) Obviously, more than one kind of “gap” is suggested by these contrasts, but they are often not clearly differentiated. Gaps between appearance and reality and aspiration and reality are quite different __ and “reality” is a notoriously question-begging term. The distinction between “paper rules” and “real rules” was originally used to draw a distinction between empirical description and normative prescription of judicial behaviour. Karl Llewellyn was careful to emphasise that even “pure paper rules” remain an actuality in adjudication.
 Similarly, the contrast between law in books and law in action is often used in ways that assume that law books only contain bare statements of rules of law and nothing else. That is hardly true of most law books, let alone books about law.
 For some of us, a persistent challenge has been to get more of the action into the books.
 

(d) The extent of a “gap” varies considerably. Gaps can be immense, minor, or almost non-existent as a matter of continuous variation. In empirical enquiries nothing about the extent of a gap should be taken for granted.

(e) Perhaps, most important, is the point that treating these familiar contrasts as binary and talk of “gaps” both suggest that the two poles of each dichotomy are separate, perhaps even unrelated alternatives.
 However, this is not the case with nearly all the alternatives considered here. When rules are flouted, not enforced, manipulated, or misinterpreted the activity tales place with reference to those rules. “Underlying” problems, principles, policies and rationales are intimately related to “surface” law. “Interposed” norms and institutions are inserted between surface phenomena and actual practices. Overlooked or “invisible” legal and normative orders may sometimes proceed independently and without reference to official or state law, but more often there is some interaction: the relationship can involve competition, conflict, co-existence, co-optatation, complementarity, subordination, repression, or other forms of “interlegality”
 To think of binary opposition or “gaps” is misleading; the central point is that on its own surface law is typically uninformative about interlegality.

If the concept of “surface law” is to have any value as an analytical concept, it needs to be used in ways, which avoid the pitfalls of these crude but powerful dichotomies. In particular, we should try to dissociate the concept from a number of assumptions:

(a) Surface law is not necessarily superficial or only on the surface. Rather accounts of surface law are typically uninformative about matters we need to know about if we are to make judgements about the meaning, importance, effectiveness, and uses of legal rules. .

(b) Surface law is not necessarily unimportant. As anyone interested in cricket will know, information about the surface of a cricket ball (or pitch) is usually more important in predicting swing, spin, and bounce than what lies beneath. Similarly, there are many reasons why the exact wording and text of legal rules may be very important indeed. And critics of phenomena like the Restatements regularly underestimate the power of conveniently accessible, simple, quotable texts. However, to say that a phenomenon is only or merely surface law does imply that it is superficial, unimportant, and possibly ineffective.

(c) Surface law is not necessarily “hard” or “soft”. The Universal Declaration of Human Rights and the Standard Minimum Rules for the Treatment of Prisoners are both “soft”, in the sense that they are not binding, but both have been very influential and of great symbolic significance. Conversely, some international conventions may be “hard” in the sense of binding, but be ineffective, or insignificant, or dead letters.

CONCLUSION
The practical importance and power of “surface law” as interpreted here is easily underestimated. However, a recurrent theme of the examples discussed here is that what lies “beneath the surface” and how it relates to official legal doctrine as embedded in texts can be at least as or more important for most purposes of understanding and practical action, but it can easily pass unnoticed or be ignored or overlooked. In other words, if “surface law” consists only of bare statements of legal rules, on its own it hardly provides enough information to understand, interpret, enforce, or use the prescriptions still less to know how they work in practice or to evaluate their effects. At a general level, such observations can be dismissed as banal.  Any reasonably sophisticated lawyer realises that bare statements of rules are not very informative and that rules are not self-enacting, self-interpreting, self-applying, self-implementing and so on. Similarly recurrent debates about “formalism” and “realism” (and the like) are a familiar part of the juristic landscape. The “health warnings” suggested above could be dismissed as no more than “common sense”.

First,, one can readily agree that “surface law” and like terms are too ambiguous and too emotionally loaded to be of much use as analytical concepts. But some of the examples considered above suggests that there is a range of distinctions and concepts that can be useful in discussions of pluralism, diffusion, harmonisation, convergence and so on. The differentiation of the range of levels in gaps between aspiration and reality in respect of international human rights (and in the literature on regulation and compliance is suggestive. So is Llewellyn’s nuanced differentiations between types of paper rules. So too are the different perspectives among comparative lawyers and students of diffusion about what might lie or be going on “beneath the surface”. 

Second, there is an important political dimension. The alleged universality of the human rights regime is open to more cynical interpretations in terms of Realpolitik and lip-service; critics of the American Restatements suggested that these were an example of technocratic and undemocratic private legislation by the organized bar, aided by compliant academic lawyers; Legrand treats enthusiasm for emphasising similarity and convergence as ideologically driven; there is clearly a political motive behind some of the current efforts to construct a ius commune and to unify European private law but, as we have seen, the objectives of such efforts are quite varied and some of the leading participants in the projects are opposed to codification and supportive of broad interpretations of subsidiarity.  

To sum up: (i) these recurring dichotomies are indeed significant, but they often reflect different underlying concerns; (ii)  accounts of “surface law” are often on their own inadequate, mainly but because they are uninformative (“the study of rules alone is not enough”); (iii)  “surface” as a metaphor conceals a number of pitfalls, not least in the bias in terms such as superficial, deep, action, reality; (iv) not all “surface law” is superficial’ soft, or unimportant; and (v) as I hope Henrik Zahle would have agreed, the idea of surface law is an important dimension of polycentricity;  and, finally, (vi) the various examples discussed contain some suggestive distinctions and ideas that are more nuanced than the crude standard dichotomies. That may help to inform discussions of convergence, unification and harmonisation of law in the European context. 
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