Copyright Tribunal decision

A briefing for Faculty and Departmental Library Committees

1. Summary
In September 2001 Universities UK brought an action against the Copyright Licensing Agency (CLA) before the Copyright Tribunal over the terms of the CLA’s Higher Education Copyright Licence. The Tribunal issued a judgement on 13th December which largely accepted Universities UK’s case. Its main points are:

· The restrictions on course pack copying and the requirement for the CLA Rapid Clearance Service (CLARCS) clearance are removed from the current Licence with effect from 1st August 2001

· The exclusion of separate artistic works from the current Licence is removed with effect from 1st August 2001

· The royalty fee charged to higher education institutions is to be based on the number of full time equivalent students (FTES). This fee is set at £4.00 per FTES with effect from 1st August 2001 and will be increased in line with the retail price index on an annual basis on 1st August each year.

· The amounts that can be copied and distributed under the terms of the Licence remain at 1 chapter or 5% of a book, 1 article or paper from a periodical part or set of conference proceedings and 1 case from a law report. 

2. Background

The case was brought because of a number of problems that were experienced in the operation of the Licence in practice in universities across the UK. In particular with the special arrangements which were required for study packs and how they were defined. 

Under the terms of the current Licence that was introduced in 1998 a study packs were defined as

 “compilations of materials, whether bound or looseleaf, of four or more extracts from one or more sources which total 25 or more pages of licensed material and which are designed to support a course of study. Material distributed to students at intervals during a course counts as a pack if it is intended that it will build up into a compilation and be retained.”

What this meant in practice was that if more than 25 pages of licensed material was distributed to students during a course of study then it constituted a study pack and separate permission had to be sought from CLARCS. Precise details of the publications from which the extracts had been copied were required and a fee was charged for granting permission. The level of the fee was set by individual publishers who had given the CLA a mandate to act on their behalf and was usually at a per page per copy rate, the standard rate being 5p per page per copy. 

At UCL these fees plus the complexity and time consuming nature of the process of getting permissions and dealing with CLARCS meant many planned packs were abandoned and in many cases teaching staff were severly restricted in the materials they could distribute and use in their teaching.

The Tribunal accepted that having a two tier system in which study packs were dealt with in a separate way outside of the main licence (often referred to as a blanket licence as it gives blanket permission to copy up to specified limits) was inefficient, costly and burdensome and its judgement abolishes it. It did not accept the CLA and publishers’ argument that course packs were a substitute for text books and that the inevitable increase in study pack production that flows from abolition would have much impact on text book sales. It did however recognise the need to increase the royalty payments made to take account of the increase in copying that will result, hence the rise in the fee from £3.25 per FTES to £4.00.

The other element of the judgement involved removing the exclusion of separate artistic works (illustrations, diagrams and photographs separate from the text) from the current Licence. This is significant because the CLA had attempted to introduce and charge for a separate licence to be jointly administered by the Design and Artists Copyright Society (DACS) to cover this area. When this was unsuccessful they agreed to include separate artistic works in the current Licence but only if the licence fee was significantly increased. The Tribunal accepted the need to include separate artistic works in the Licence but limited the increase in fee to 5p per FTES, much less than the CLA had argued for, and included in the £4.00 per FTES rated decided on.

3. Implications for departments

The effect of the judgement for academic staff should be wholly positive. By bringing course packs within the terms of the blanket licence, it allows staff to copy and distribute much more material without needing to seek and pay for copyright permission. This should reduce costs for those departments that already produce study packs, in some cases by up to £2000 a year, and encourage others to consider producing them. 

However, it is important that academic staff do not interpret the judgement as removing all copyright restrictions. The limits set by the blanket licence remain and material can only be copied and distributed freely up to those limits, beyond that permission from the copyright holder has to be obtained. Also the Licence only covers photocopying which means that any digital copying and distribution still require separate permission. It is also probable that the restrictions on the Teaching Collection will remain most notably the requirement the institution has to hold a copy of the original before a photocopy can be included in the collection.

Teaching staff should therefore be advised that the CLARCS system has been abolished and they are now free to copy and distribute to students or to create and include in study packs as much copyright material as they want up to the following limits: 

· 1 chapter or 5% of a book, which ever is the greater

· 1 article from a periodical part or set of conference proceedings

· 1 report from a law report

To distribute material beyond these limits permission has to be obtained from the copyright holder.

4. Implementation 

The Tribunal’s decision is an interim one but it has immediate effect and is back dated to August 2001. It is implemented by requiring the CLA to draft a new Licence incorporating the Tribunal’s directions by 30th January 2002. The new Licence will then be appended to the Tribunal’s final decision which should be delivered some time in the next two months. Any fees that were paid to CLARCS since August 2001 are to be offset against payments for the new Licence. 

Library Services will provide further advice when the new Licence is produced.
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